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Preface

The entry into force of the International Treaty on Plant Genetic Resources for Food and Agricul-
ture marks a very important milestone in international management and governance of biological
diversity. It represents the commitment of the world community to a new kind of international
synergy — afreestanding convention directed at addressing, in combination, global needs for food
security, and internationally agreed objectives regarding the concepts of ‘ access and benefit-shar-
ing’ found in the Convention on Biological Diversity. Assuch, this Treaty contributes to improv-
ing human livelihoods, preventing hunger and conserving biological diversity.

This Guideisthe sixth in aseries of Guidesto the implementation of particular international
instruments and concepts. Itsobjectiveisto promote greater understanding of the Treaty’ stext and
possible implications — to explain the text and some of the scientific, technical and legal issues
upon whichitisfounded. Unlike previous Guides, due to unexpected loss of critical funding, this
Guide was not able to utilise expert workshops as a mechanism to ensure its impartiality, but has
been fortunate to have received significant direct contributions and comments from alarge group
of international experts.

IUCN's Environmental Law Centre and the International Plant Genetic Resources Institute
(IPGRI) are proud to have sponsored the creation, publication, and circulation of this Guide and
hope that it will be useful to those involved with implementing the Treaty.

Weare very grateful to the German Federal Ministry for Economic Co-operation and Devel-
opment (BMZ) and to the UN Food and Agriculture Organisation (FAO), for financial contribu-
tions which, in combination with other funds from IUCN, have made the publication of this Guide
possible.

Algandro Iza
Director, IUCN Environmental Law Centre

Emile Frison
Director General, International Plant Genetic Resources Institute



Authors of this Guide

Gerad Moorewasthe Legal Counsel of FAO from 1988 to 2000. Heisnow an Honorary Fellow
with the International Plant Genetic Resources Institute (IPGRI) in Rome, Italy.

Witold Tymowski, B.C.L & LL.B (McGill), B.A. (McGill) isaLega Counsel at the Supreme
Court of Canada, and a L egal Research Fellow at the Centrefor International Sustainable Devel-
opment Law (CISDL). Mr. Tymowski has practised in the field of international trade and intel-
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Environmental Law and Policy Center (ELPC) in Chicago, Illinois, the Center for International
Environmental Law (CIEL) in Geneva, Switzerland, and I[UCN — The World Conservation Un-
ion’s Environmental Law Centre in Bonn, Germany.

The I[UCN-ELP Guide series seeks to address a critical need within international law of con-
servation and sustainable development — to provide neutral expert analysis of the text of
critical international documents. It focuses primarily on new international instruments, pro-
viding an explanation of their contents and relationship with other key instruments, policy
documents and action plans. The Guides are intended as reference documents for anyone
desiring more information on these key instruments and possible steps for their implementa-
tion.

Asthe multilateral environmental agreements mature, it is expected that some future Guides
will focus on implementation of existing instruments, providing information on national and
international implementing policy, legidation, institutions and activities.
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Introduction

B ACKGROUND

The International Treaty on Plant Genetic Re-
sourcesfor Food and Agriculture(the” Treaty”)
was adopted by the Thirty-first session of the
FAO Conference on 3 November 2001. The
Treaty was approved under Articl eXIV%of the
FAQO Constitution by avote of 116 Membersin
favour with two abstentions.? The Treaty has
since been signed by 78 countries and entered
intoforceon 29 June 2004, ninety daysafter the
deposit of thefortiethinstrument of rat|f| cation,

acceptance, approval or accession. 3The adop-
tion of the Treaty brought to an end more than
seven years of difficult negotiations, launched
by Resolution 7/93 of the Twenty-seventh Ses-
sion of the FAO Conferencein 1993: the Reso-
lution called for negotiations, through the FAO
Commission on Genetic Resources for Food
and Agriculture (CGRFA), to revise the Inter-
national Undertaking on Plant Genetic Re-
sources, in harmony with the Convention on
Biological Diversity* (CBD).

The Treaty, in harmony with the CBD,
provides for the conservation and sustainable
use of plant genetic resources for food and
agriculture (hereafter referred to as“ PGRFA”),
asthebasisfor sustainabl e agriculture and food
security. Most importantly, it provides for the
special needs associated with plant genetic re-
sources for food and agriculture. For a multi-
tude of generations, farmers have drawn on
many thousands of different plant genetic re-
sources in order to breed the major crops that
today feed the world. The further development
of agriculture, and the world’s food security,
will depend onfarmersand breeders continuing
to have easy, low-cost access to the plant ge-

netic resources necessary to face new environ-
mental and agricultural challenges, including
access to the information, technical and finan-
cial resources and capacity necessary to utilize
thoseresourcesfully. Thisflow of plant genetic
resources for food and agriculture had been
endangered by developmentsthat havein prac-
tice forced breeders and farmersto seek access
to PGRFA on abilateral basis and by practical
difficulties of negotiating terms for access and
benefit sharing for such a large number of
individual transactions.

The Treaty ensuresthis continued flow so
essential to agriculture and food security by
setting up a multilateral system of facilitated
access and benefit sharing for those plant ge-
netic resourcesthat are most important for food
security and on which countries are most inter-
dependent. These plant genetic resources are
listed in Annex | to the Treaty.

For these resources, the Contracting Par-
ties to the Treaty have, in the exercise of their
sovereign rights over their plant genetic re-
sources, agreed to facilitate access on a multi-
lateral basis. Moreover, they have agreed on
standard terms and conditions for access and
benefit sharing, thereby avoiding the need to
resort to bilateral negotiations over each trans-
action. These standard terms and conditions
includethe sharing of benefitsderived from the
commercia use of PGRFA. In addition, Con-
tracting Parties have agreed on arange of other
benefits to be shared, including information,
capacity building and access to and transfer of
technology. These benefits are targeted at de-

Article X1V of the FAO Constitution providesthat “[t]he Conference may, by atwo-thirdsmajority of

thevotescast and in conformity with rules adopted by the Conference, approve and submit to Member
Nations conventions and agreements concerning gquestions relating to food and agriculture”.

Under the terms of Article X1V, the Conference is required to proceed to a vote on the adoption of

conventions. The outcome of the vote is equivalent to an adoption by consensus, in that no Member

voted against the adoption of the Treaty.
Article 28.

Convention on Biological Diversity, 5 June 1992, 31 1.L.M. 818 (1992).
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veloping countries to enable them to conserve
and utilisetheir own PGRFA and any they may
obtain from the Multilateral System. Whilethe
Multilateral System covers only certain listed
plant genetic resources, the Treaty setsaframe-
work for theconservationand sustai nabl e use of
all PGRFA and establishestheinstitutional ma-

chinery to oversee the implementation of its
provisions.

Before dealing in more detail with the
origins of the Treaty, it may be appropriate to
clarify the special nature of PGRFA and their
importance for agriculture and food security.

THE sPeEcIAL NATURE oF PGRFA AND THEIR IMPORTANCE FOR

AGRICULTURE AND FOOD SECURITY

The specia nature of PGRFA and the need to
seek specia solutions for PGRFA as separate
from other genetic resources have been recog-
nized by Resolution 3 of the Nairobi Confer-
ence that adopted the CBD in 1982, by the
Conference of Partiesto the CBD itself,> andin
the Preamble to the Treaty. S \What then is the
specia nature of PGRFA that differentiates
them from other genetic resources and why are
they so important for agriculture and food secu-
rity?7

Asusedi ntheTreaty,8 PGRFA (and“ plant
genetic resources’) arethe genetic resourcesor
material of actual or potential valuefor food and
agriculture that are contained in plants.9 As
suchthey areto bedifferentiated fromthecrops
themselves as commodities, i.e. the biological
resources. PGRFA are important as tools or
“building blocks’ for breeders, including tradi-
tional farmers, in improving crops and intro-
ducing new traits into those crops, such as
drought or pest resistance.

PGRFA, or at least those of cultivated
crops, are essentially aman-made form of bio-
diversity. Cultivated crops, on which man de-

pends for his food and survival, have been
created by man, and, for the most part, cannot
exist without his continued intervention. Over
the millennia, farmers have domesticated wild
plants and, through a process of selection and
breeding, made them suitable for modern agri-
culture. Thisthey havedoneby breeding out the
natural traits, such as shattering of seed-heads
prior to maturity or seed dormancy, that allow
those plants to survive in the wild. They have
also done it by breeding in new traits such as
higher yields, and drought or diseaseresistance.
Any individual landrace is thus the product of
the breeding work of thousands of farmersover
many generations. PGRFA also depend on con-
tinued and active human management. Without
that human care and selection, PGRFA will
revert to the wild and may be of little further
value to food and agriculture. Maintaining in-
tra-specific genetic diversity, i.e. genetic diver-
sity within individual species, is essential for
maintaining yield stability and the ability of
crops to adapt to new diseases and other envi-
ronmental challenges.

Farmers and breeders depend on PGRFA
asbuilding blocksfor the improvement of their

Decision 11/15 of the second Meeting of the Conference of Parties starts with the words* Recognizing

the specia nature of agricultural biodiversity, itsdistinctive features and problems needing distinctive

solutions’.

Thefirst paragraph of the Preambleto the Treaty providesthat the Contracting Parties are* convinced

of the special nature of PGRFA, their distinctive features and problems needing distinctive solutions”.

See generaly, Carlos Correa, Implications of National Access Legisation for Germplasm Flows,

Proceedingsof the GFAR conference21-23 May 2003, Dresden, Germany, GFAR/IPGRI, 2003, p. 37.

Asdistinct from its usage in the Convention on Biological Diversity, as discussed below.
Article2 of the Treaty defines plant genetic resourcesfor food and agriculture as* any genetic material

of plant origin of actual or potential value for food and agriculture”. “ Genetic materia”, in turn, is
defined as “any material of plant origin, including reproductive and vegetative propagating material,

containing functional units of heredity.”



crops. The world is continually faced with the
need to increase crop productivity, and to de-
velop new varieties more adapted to face envi-
ronmental and biological challengesor to meet
the needs of local communities. To meet these
needs and challenges, farmers and plant breed-
ersmust have accessto awiderange of PGRFA
and to the essential information about those
PGRFA that will allow good use to be made of
them.

PGRFA are important in two ways.

First, they are important as an immediate
resource, i.e. for the particular characteristics
they may provide, in terms of pest resistance,
drought tolerance, plant architecture, taste or
colour.® Much of theincreasein food produc-
tion over the last half century can be attributed
toinnovationsachieved through plant breeding,
drawing on existing genetic resources. How-
ever, thelargeincreasesinyield that have been
achieved in areas of high agricultural potential
have not been replicated in more margina ar-
eas. Thereis also aproblem of genetic erosion
caused by the replacement of diverse genetic
material on farms by modern varieties. Further
large increases in food production will be re-
quiredtofeedthedramatically expanding popu-
lation of the world. New plant breeding strate-
gies will have to aim at improving economic
and environmental sustai nability by developing
cultivars that produce ever higher yields with
less use of expensive and potentially harmful
chemical inputs. The new varieties will aso
need to be more adapted to the needs of local
farmers in more marginal areas or economies,
and incorporateincreased genetic diversity. All
of this will place increased demands on the
availability of awide range of PGRFA. While
many countries may have large genebanks re-

Introduction

lating to their major crops, therewill alwaysbe
aneed for access to awider range of diversity
fromthecentresof origin of thecrop species, for
example to find resistances to new diseases.

The nature of the plant breeding process
callsfor abroad rangeof plant geneticresources
as inputs into any one successful product. In-
deed anew plant variety can often be the prod-
uct of generations of breeding by farmers and
breeders, which may stretch across many coun-
tries. Even at the stage of developing an indi-
vidual new commercial variety, scientists may
haveto screen literally thousands of samplesin
search of aparticular agronomic characteristic.
Depending on the crop, breeders commonly
work with up to 60 or so different landraces
originating from 20 to 30 different countries.
This wealth of parentage, particularly when
seeninthecontext of the selection and breeding
work of generations of farmers, meansthatitis
difficult to track the original parentage of the
products of plant breeding or of their several
distinctive properties, aswell asto calculatethe
extent to which any particular genetic input has
beeninstrumental in producing thespecial char-
acteristics of anew commercial variety.!

But PGRFA arenot only important for dedi-
cated plant breeders. they are dso particularly
important for traditiona small-scae farmers in
maintaining the quality and yield of their crops.
Farmers have traditionally engaged in crop im-
provement, selecting seeds for various desirable
traits, and replanting only thosethat displayed the
best characterigtics. Part of this tradition of crop
improvement hasbeen the practice of exchanging
seedsamongfarmersinorder tomaintainlevelsof
intra-specific genetic diversity that can protect
their crops against yield fluctuation and diseases
and other environmental chalenges. However, as

10 gee generally, Cooper D., Engels, J. and Frison, E. 1994. A multilateral system for plant genetic
resources : imperatives, achievements and challenges. Issuesin Genetic Resources No. 2, May 1994.
International Plant Genetic Resources Institutes, Rome, Italy.

11

In this sense, the distinctive nature of PGRFA rai ses questions asto the extent to which the definition

of country of origin established in the Convention on Biological Diversity can be easily applied to
agricultural crops, which are noted for their intra-species diversity. The definition seemsto have been
more appropriate for the regulation of access to medicinal species found in rain forests. See Cary
Fowler, Implementing access and benefit-sharing procedures under the Convention on Biological
Diversity: the Dilemma of crop genetic resources and their origins, in Strengthening partnershipsin
agricultural research for development in the context of globalization, Proceedings of the GFAR
conference 21-23 May 2003, Dresden, Germany, GFAR/IPGRI, 2003, p. 110.
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farmers have become more reliant on modern,
commercial agriculture, new varieties of crops
havereplacedthetraditiond, highly variablefarmer
varieties, leading to an overdl loss of diversity,
includingintra-speciesdiversity, atthefarmlevel.

Second, PGRFA areimportant asaninsur-
ance against unknown future needs. Modern
varieties that tend to be more uniform are re-
placing a large number of traditional geneti-
cally more heterogeneous varieties, thus in-
creasing crop vulnerability. Disasters such as
the Irish potato famine in the 1840s and the
destruction of the Sri Lankan coffeeindustry by
rust are in themselves evidence of the need for
increased genetic diversity in crops. Meeting
such new and unexpected challenges will re-
quire continuing and increased exchange of
PGRFA.

The fundamental importance of PGRFA
for agriculture and food security was recog-
nized by the World Food Summit —alandmark
eventinthefight against food insecurity heldin

Romein 1966. TheRome DeclarationonWorld
Food Security andtheWorld Food Summit Plan
of Action, adopted at the close of the Summit,
provide a framework for ongoing efforts to
eradicate hunger. Objective 3 of the Plan of
Action contains an express commitment on the
part of governmentsto “ promote the conserva-
tion and sustainable use of biological diversity
and its components in terrestrial and marine
ecosystems, with a viewto enhancing food secu-
rity”.1? In Objective 3.2 (€), the governments
further commit themselves to promoting “an
integrated approach to conservation and sus-
tainable utilisation of PGRFA, through inter
aliaappropriatein situ and ex situ approaches,
systematic surveying and inventorying, ap-
proaches to plant breeding which broaden the
genetic base of crops, and fair an equitable
sharing of the benefits arising from the use of
such resources.” Conversely, the linkage be-
tween PGRFA and food security is also under-
linedinthespecificreferencetotheWorld Food
Summit’ sDeclaration and Plan of Actioninthe
Preamble to the Treaty.

THE INTERDEPENDENCE OF COUNTRIES ON ACCESS TO PLANT GENETIC

RESOURCES

PGRFA have, for centuries, been freely and
widely exchanged, not only among farmersina
particular locality, but also more widely across
the world’s continents and regions. Potatoes
originated in the Andes mountains of Latin
Americaand arenow staplecropsin Europeand
elsewhere in the world; barley and wheat were
first domesticated in the Near East; rice origi-
nated in South-East Asia. Very often crops
fared better in their new environments than in
theoriginal centresof origin, giventhat thenew
environments were often free from the natural
diseases and pests prevalent in those centres of
origin. But once such diseasesand pestsdofind
their way into those new environments, breed-
ers and farmers may have to go back to the

centres of origin and biodiversity of cropsin
order to find natural resistances. The Irish po-
tato famine of the 1840sis one example, where
natural resistancestothe phytophtherainfestans
potato blight had to be sought in the centres of
origin of the potato in South America, in order
to save Europe’ spotato harvests. A morerecent
example has been the Taro Leaf Blight, which
threatened to wipe out the taro crop of at least
one South Pacific country, a crop that was
essential to the food security of that country.
The country had tolook to other countries, both
withinthePacific Regionand outsideinorder to
find new taro stock that is resistant to the dis-
ease. Other countriesintheregionwill beforced
to broaden the genetic base of their taro cropsif

12 World Food Summit Plan of action. Objective 3.1(a), in Report of the World Food Summit, 1996 FAO
Doc. WFS96/REP Part One. Theterm“food security” hasbeen definedintheWorld Food Summit Plan
of Action. Theintroduction to the Plan of Action states that it has to be considered “at the individual,
household, national, regional and global levels. Food security existswhen all people, at all times, have
physical and economic accessto sufficient, safeand nutritiousfood to meet their dietary needsandfood
preferences for an active and healthy life”. More specifically, Objective 2.3 states that food supplies
should be“ safe, ... appropriate and adequate to meet the energy and nutrient needs of the population”.
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Box 1. Interdependency and food security

All regions and countries are dependent, to agreater or lesser degree on PGRFA from other regions
or countries, i.e. countries are interdependent in so far as PGRFA are concerned. Plant genetic
resourcesareal sothefoundationfor modern agricultureand thusessential for achievingfood security.
Thelist of cropsset outin Annex 1totheTreaty, whichareincludedintheMultilateral System of access
and benefit-sharing, has been established in accordance with the criteria of food security and
interdependence.

A recent study13 presented to the FAO CGRFA concluded that for the major food crops, all regions
were dependent on PGRFA from other regions to a high degree: the degree of dependence for most
regionsbeing over 50%. I nterdependencein Central Africarangesfrom 67%to 94%. I nterdependence
in the Indian Ocean countries ranges from 85% to 100%. No country in the study was ranked as
completely self-sufficient. Ethiopiawere listed as being 28% to 56% interdependent. Thefiguresfor
Bangladesh range from 14% minimum to 21% maximum. In view of thishigh degree of interdepend-
ence, continued access by countries to a wide range of plant genetic resources in other regions is
essential for crop improvement and thus critical to modern agriculture.

Worldfood security dependsto alarge extent on the continued improvement of plant crops. A study14
undertaken by FA O and submitted to the FAO Commission on Plant Genetic Resourcesfor Food and
Agriculture during the course of the negotiations for the revision of the International Undertaki ng
concluded that plant products contribute the vast proportion of the world's energy food supply,
particularly for devel oping countriesin Africa, AsiaandthePacific. Thusin Africa, plantsprovide93%
of energy food supplies, in Asia and the Pacific the figure is 87%, in the Near East 88%, in Europe
72.5%, in Latin Americaand the Caribbean 81% and in North America 73%. 65% of more of thetotal
energy food supply isprovided by four cropsand their derivatives—rice, wheat, sugar (sugar caneand
sugar beet), and maize. The cropslistedin Annex | to the Treaty together contribute some 80% of the
world's total energy food supply. As income increases, the proportional contribution from plants
decreases and that from animal products increases.

they areto avoid similar crises. Broadeningthe  Agriculture in the Pacific Region as being cru-
genetic base of staplecropsinthePacificregion cial to food security in the region.16
was specifically recognized by the Ministers of

13 Ximena Flores Palacios, Contribution to the Estimation of countries interdependence in the area of

plant genetic resources, Background Study Paper No. 7, Rev.1.

14 Nutritional value of some of the crops under discussion in the development of a multilateral system,

Background Study Paper No. 11, April 2001, prepared by the Nutrition Division of FAO.

|.e. the supply of energy availablefrom foods. For each nutrient, aNutrition Conversion Factor (NCF)
specific to each FAO commodity was selected in the study and used to cal culate the energy or nutrient
availability from that commaodity.

InPoint 17 of their Communiquéadoptedin September 2004, theMinistersof Agricultureof thePacific
Region “ Acknowl edged that accessto genetic resources(crop, treeand animal) isnecessary to ensure
food security in the long-term. Broadening the genetic base of crops, trees and livestock, genetic
improvement and diversification are crucial in coping with rapid change. Regional initiatives such as
NARI’s PARCIP should be supported. Accessto and utilization of genetic resourceswill be enhanced
through active participation in PGR networks, both at the regional level (PAPGREN) and at the
international level (COGENT and BAPNET). To ensure continued access to genetic resources the
countries of the region should consider endorsing the RGC MTA, ratifying the International Treaty,
signing the Establishment Agreement for the Global Crop Diversity Trust.”

15
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The exchange of PGRFA has continued
over the ages, and almost all countries in the
world are now heavily interdependent on
PGRFA from other parts of the world for their
agricultural development. Moreover, the flow
of PGRFA istwo-way. No country or region of
the world is entirely self-sufficient in terms of
the plant genetic resources needed to sustain
and improve its maor (:rops.17

THE ORIGINS OF THE TREATY

The origins of the Treaty date back to the
International Undertaking on Plant Genetic Re-
sources(the” International Undertaking™), which
wasadopted by the FAO Conferencein Novem-
ber 1983 under Resolution 8/83 (see Box 2). It
was the first international instrument dealing
with the conservation and sustainable use of
PGRFA. The International Undertaking™® was
a voluntary (non legally-binding) agreement
which sought “to ensure that plant genetic re-
sources of economic and/or social interest, par-
ticularly for agriculture, will be explored, pre-
served, evaluated and made available for plant
breeding and scientific purposes’.  The Inter-
nationa Undertaking was based on the principle,
then universally accepted, that plant genetic re-
sources were “a heritage of mankind and conse-
guently shouldbeavail ablewithout restriction” 2
In linewith that principle, adhering governments
and indtitutions having plant genetic resources
under their control subscribed to the policy of
allowing accessto samples of such resourcesand
to permit their export where the resources have

17

Without access to genetic diversity from
sources outside the country or region, crop
improvement in those countries or regions can-
not beproperly undertaken. Conserving PGRFA
isnot just aquestion of preserving diversity of
consumer choice for tomatoes or potatoes: itis
amatter of ensuring that tomatoesand potatoes,
and any other cropsfor that matter, can continue
to be available to feed the world!

been requested for the purposes of scientific re-
search f' ant breeding or genetic resource conser-
vation.

While the International Undertaking at-
tracted wide support, 22 3 number of countrles
either indicated that they could not support it23
or adhered toit only subject toreservations,?*in
part concerning the concept of free avail abil ity
anditscompatibility withPlant Breeders Rights.
Atthesametime, therewasagrowingfeeling of
the inequality of a system that rewarded the
contributions of some innovators to the devel-
opment of plant genetic resourcesthrough plant
variety protection and patents, but failed to
recognize the important contribution over time
of farmers’ innovationsin selecting and breed-
ing, as well as conserving, plant genetic re-
sources. There was also growing concern that
any system addressing PGRFA must reflect
more fully the sovereign rights that countries
have, and alwayshavehad over thoseresources.
Tomeet these growing concerns, the FAO Con-

See Cary Fowler: Rights and Responsibilities: Linking Conservation, Utilization, and Sharing of

Benefits of Plant Genetic Resources, in Intellectual Property Rights 11 Global Genetic Resources:
Accessand Property Rights, Eds S. Eberhart, H. Shands, W. Collins& R. Lower, Crop Science Society
of America, Madison, Wisconsin, USA 1998, p. 34-35.

18

For the full text of the International Undertaking see http://www.fao.org/ag/cgrfa/lU.htm.

19 International Undertaking, Article 1.

20 |nternational Undertaking, Article 1.

2L International Undertaking, Article 5.

22 113 countries adhered to the International Undertaki ng.
23 E.g. Australia, Canada, and United States of America.
24

E.g. Argentina, Belgium, Bulgaria, Colombia, Cuba, Denmark, Egypt, France, Germany, Hungary,

Iceland, Ireland, Isragl, Jamaica, Mexico, Netherlands, New Zealand, Oman, Switzerland, United

Kingdom, and Zimbabwe.
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Box 2. The International Undertaking on Plant Genetic Resources

The International Undertaking on Plant Genetic Resources was adopted by the FAO Conferencein
November 1983 by Resolution 8/83. It was the first internationa instrument dealing with the
conservation and sustainable use of PGRFA. The International Undertaking was a voluntary (non-
legally binding) instrument, which was “adhered to” by 113 countries. Canada, France, Germany,
Japan, New Zealand, Switzerland, UK and USA expressed their official reservationsto the Interna-
tional Undertaking, at least at that time.

Theobjective of the International Undertaking asdescribed in Article 1, was*“to ensurethat plant genetic
resources of economic and/or social interest, particularly for agriculture, will be explored, preserved,
evaluated and madeavailablefor plant breeding and scientific purposes. ThisUndertakingisbased onthe
universally accepted principle that plant genetic resources are a heritage of mankind and consegquently
should be made availablewithout restriction.” Plant genetic resourcesin the Undertaking were defined as
being “the reproductive or vegetative propagating material of the following categories of plants: i.
Cultivated varieties (cultivars) in current use and newly developed varieties; ii. Obsolete cultivars; iii.
Primitive cultivars (landraces); iv. Wild and weed species, near relativesof cultivated varieties; v. special
genetic stocks (including elite and current breeders’ line and mutants)” .

Under Article 3 of the Undertaking, the adhering governments undertook to organize exploration
missionstoidentify potentially val uable plant genetic resourcesin danger of extinctionaswell asother
plant genetic resources that might be useful for development but whose existence or essentia
characteristicswere then unknown. Appropriate legidlative and other measureswereto be maintained
and where necessary developed and adopted to protect and preserve the plant genetic resources of
plantsgrowinginareasof their natural habitatsinthemajor centresof diversity. Whereimportant plant
geneticresourceswereindanger of extinction, measuresweretobetakentoensurescientific collection
and safeguarding of material. Material held in genebanks was to be conserved and maintained to
preservetheir valuable characteristics for usein scientific research and plant breeding, and wasto be
evaluated and fully documented (Article 4).

Perhapsthe most important provision of thelnternational Undertaking wasthat onavailability of plant
genetic resources. Article 5 provided that it would be the policy of adhering Governments and
institutions to allow access to plant genetic resources under their control and to permit their export,
where the resources have been requested for the purposes of scientific research, plant breeding or
genetic resource conservation. Samples were to be made available “free of charge, on the basis of
mutual exchange or on mutually agreed terms”.

The International Undertaking provided in general terms for international cooperation, including in
establishing and strengthening the capabilities of developing countries in the area of plant genetic
resources, and intensifying international activities in preservation, evaluation, documentation, ex-
change of plant genetic resources, plant breeding, germplasm maintenance and seed multiplication.
International cooperation could also be directed to the financing of activitiesrelating to plant genetic
resources(Article6).

Thelnternational Undertaking calledfor thedevel opment of theinternational arrangementsthenbeing
carried out by FAO and International Board for Plant Genetic Resources (IBPGR; the predecessor of
IPGRI) in order to develop a global system for plant genetic resources. This should include an
internationally coordinated network of national, regional and international centres, “including an
international network of base collectionsin genebanks, under the auspicesor thejurisdiction of FAO,
that have assumed theresponsibility to hold, for the benefit of theinternational community and on the
principle of unrestricted exchange, base or active collections of the plant genetic resources of
particular plant species’ (Article 7). Adhering Governments or institutions could voluntarily place
their collections in the international network under the auspices or jurisdiction of FAO. Sufficient

continued next page
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funding and facilities should be provided to enable the centresto carry out their tasks. Article 7 also
provided for aglobal information system and early warning system, as part of the global system.

Under the International Undertaking, adhering Governments and financing agencies “will consider”
adopting measures that would place activities on a firmer financial basis and “will explore’ the
possibility of establishing mechanisms to guarantee the availability of funds for centres faced with
emergencies(Article8). FAO wastasked with keeping theinternational situationwith respect to plant
genetic resource under continuousreview, and with establishing anintergovernmental body (the FAO
Commission on Plant Genetic Resources, whichwaslater to becomethe FAO CGRFA) to monitor the
operation of the international arrangementsreferredtoin Article 7.

A seriesof Agreed Interpretationswere adopted by the FAO Conferencein 1989 and 1991. The First
Agreed I nterpretation, introduced under Conference Resolution 4/89, recognized that Plant Breeders
Rights, as provided for under the UPOV Convention, were not incompatible with the International
Undertaking, and recognized also the enormous contribution that farmers of all regions have madeto
the conservation and devel opment of plant genetic resources, which form the basis for the concept of
Farmers Rights. Farmers Rights can best be implemented through ensuring the conservation,
management and use of plant genetic resources for the benefit of present and future generations of
farmers.

The Second Agreed Interpretation (Conference Resol ution 5/89) specifically endorsed the concept of
Farmers' Rights. These were defined asrights arising from the past, present and future contributions
of farmersin conserving, improving, and making available plant genetic resources, particularly those
inthe centres of origin/diversity. Theserightswere vested in theinternational community, astrustees
for present and future generations of farmers, for the purpose of ensuring full benefitsto farmersand
supporting the continuation of their contributions.

TheThird Agreed I nterpretation (Conference Resol ution 3/91) recogni zed that nationshave sovereign
rights over their plant genetic resources, and provided that breeders lines and farmers breeding
material should be available only at the discretion of their developers during the period of their
development. It also provided that Farmers Rights should beimplemented, in particular, through an
International Fund for Plant Genetic Resources.

ference in 1989 adopted a series of Agreed
Interpretations of the International Undertak-
ing.2 The Agreed Interpretations recognized
that Plant Breeders' Rights, as provided for by
the International Union for the Protection of
New Varieties of Plants (UPOV) (see Box 9),
were not incompatible with the International
Undertaking. Atthe sametime, they recognized
Farmers Rights arising from the past, present
and future contributions of farmersin conserv-
ing, improving, and making available plant ge-

25 FA O Resolutions 4/89 and 5/89.

26

netic resources, particularly thoseinthe centres
of origi n/diversity.26A further ConferenceReso-
lution in 1991 reiterated the sovereign rights of
States over their plant genetic resources, clari-
fied that breeders’ lines and farmers' breeding
materialsshould only beavailableat the discre-
tion of their developers during the period of
their development, and that Farmers' Rights
should beimplementedthrough aninternational
fund on plant genetic resources.?

The Resolution provides that these rights are vested in the International Community, as trustee for

present and future generations of farmers, for the purpose of ensuring full benefits to farmers, and
supporting the continuation of their contributions, aswell as the attainment of the overall purposes of

the International Undertaking.

21 Conference Resolution 3/91.



Meanwhile negotiations on access to ge-
netic resources, and the fair and equitabl e shar-
ing of benefits arising from their use, formally
adopted in May 1992, at a Conference®® con-
vened by United Nations Environment Pro-
gramme (UNEP) in Nairobi (the Nairobi Con-
ference). The Convention was heralded and
opened for signature almost immediately there-
after at the United Nations Conference on Envi-
ronment and Development (UNCED) of 1992.
It entered into force in December 1993. The
CBD provided acomprehensive framework for
the conservation and sustai nable use of biologi-
cal resources, and a series of commitments
regarding sharing genetic resources and their
benefits, with emphasis on decision-making at
thenational level. It recognizesthe sovereignty
of States over their natural resources, and laid
down the principle that the authority to deter-
mine access to genetic resources rests with the
national government concerned, implemented
through national legislation. However, each
Contracting Party is to endeavour to create
conditions to facilitate access to genetic re-
sources for environmentally sound uses, and
agrees not to impose restrictions that run coun-
ter to the objectives of the Convention. Access,
where granted, is to be on mutually agreed
termsandissubject to prior informed consent of
the Contracting Party providing such resources
unless otherwise determined by that Party. 2
Thecountriesinwhichtheresourcesaretobeused
areaso bound by specific requirementsregarding
measures taken with the aim of sharing benefits
arising from the commercia and other utilization
of genetic resources and other matters. These are
smilarly to be on terms mutually agreed with the
Contracting Party providing the resources.

28
29
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For the purpose of access and benefit shar-
ing, “ genetic resources provided by aContract-
ing Party are only those that are provided by
Contracting Parties that are countries of origin
of such resourcesor by the Partiesthat acquired
the genetic resources in accordance with the
Convention.”* Some commentators (includ-
ing the authors) interpret this provision to be a
specific exclusion, eliminating ex situ material
collected before the entry into force of the
Convention, including genebank collections of
the International Agriculture Research Centres
of the Consultative Group on International Ag-
ricultural Research g GIAR) as well as many
national collections.*! The Nairobi Conference
recognized the need to seek solutions to these
and other outstanding matters concerning plant
genetic resources within the Global System for
the Conservation and Sustainable Use of Plant
Genetic Resources for Food and Agrlculture
established by FAO (see Box 8) It called in
particular for solutionsto be found to the ques-
tion of accessto ex situ collections not acquired
in accordance with the Convention and to the
question of farmers ri 94 3 This call was
reinforcedinAgenda21, adopted by UNCED,
which called for the strengthening of the FAO
Global System on Plant Genetic Resources, and
its adjustment in line with the outcome of the
negotiations on the CBD, as well as for the
realization of Farmers Rights.

Theinvitation extended by theNairobi and
UNCED wastakenupin November 1993 by the
FAO Conference, which adopted Resolution 7/
93 requesting the Director-General of FAO to
provide a forum for negotiations among gov-
ernmentsfor the adaptation of the International

Conference for the Adoption of the Agreed Text of the Convention on Biological Diversity.
The Convention does not prescribe how that determination should be made by individual Contracting

Parties: intheabsenceof any such prescription, it couldincludeboth determinationsat thenational level
and determinations within the context of amultilateral arrangement.

30
31

and Law Paper No. 30) (IUCN, 1994).
32

Diversity, 22 May 1992.
Resolution 3, operative paragraph 4.
34 Agenda 21, UN Doc. A/CONF.151/4 (1992).

33

Convention on Biological Diversity, Article 15.3.
See Glowka, et al., A Guide to the Convention on Biological Diversity (IUCN Environmental Policy

See Fina Act of the Conferencefor the Adoption of the Agreed Text of the Convention on Biological
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Undertaking on Plant Genetic Resources, in
harmony withthe CBD, the consideration of the
issue of access on mutually agreed terms to
plant geneticresources, including exsitucollec-
tions not addressed by the Convention, and the
issue of the realization of Farmers' Rights.

As mentioned above, the negotiations,
which culminated in the adoption of the Treaty
werelong and difficult. They took placewithin
theframework of the FAO CGRFA, initidly in
the Commission itself, and later in a Contact

Group of some 40 delegations established by
the Commission. At one stage the Chairman
convened an informa meeting of experts in
Montreux, Switzerland, to help give direction
to the negotiations. The Chairman’s elements
derived from that meeting were indeed instru-
mental in that respect. The main difficulties
aroseout of the need to balance accesswithreal
benefit sharing, the need to take into account
intellectual property issues, and the inherent
complexity of the subject matter.

WHY A SPECIAL TREATY ON PLANT GENETIC RESOURCES FOR FOOD AND

AGRICULTURE WAS NECESSARY

The CBD (see Box 3) and the Bonn Guidelines
adopted under it have taken great stepsin pro-
tecting the world’ s genetic resources and bio-
diversity, and ensuring equitable regimes of
access and benefit sharing. But the CBD is not
an implementation mechanism, and does not
address the role of existing international sys-
tems, or directly addressthe special needsasso-
ciated with PGRFA. In particular, where it is
thought necessary to negotiate accessto genetic
resources on a case-by-case bilateral basis, the
consequent high transaction costs involved,
coupled with increased prevalence of intellec-
tual property rights over genetic resources, has
threatened to stifle the continued exchange of
PGRFA onwhichmodernagriculturedepends.>
Accessing PGRFA on abilateral basisis prob-
lematic for farmers and breeders in al coun-
tries. Itisin fact particularly difficult for those
developing countries that are both economi-
cally poor and relatively poor in genetic re-
sources. They have fewer prospects of access-
ing genetic resources through bilateral ex-
changes, given that they do not have the funds,
technologies or sources of origind %eneti cdi-
versity to negotiate such exchanges. 6

35

The Treaty addresses germplasm avail-
ability, directly. Countries have decided, in the
exercise of their sovereign rights over their
geneticresourcesandinharmony withtheCBD,
to establishamultilateral systemfor accessand
benefit sharing for anegotiated list of important
crops- selected on the basisof their importance
for food security and the extent of countries
interdependence on access to those resources.
For these resources, the Contracting Parties to
the Treaty have agreed to forgo their individual
rights to negotiate separate access and benefit
sharing termsand to insist on giving their prior
informed consent on abilateral basis. For these
resources, they have agreed to apply standard
terms that have been mutually agreed by all
partiesonamultilateral basis, inorder to ensure
the continued flow of those plant genetic re-
sources and to lower the transaction costs in-
volved.

TheCBD asoleft unsettled theissueof the
ex situ collections, such as those held by the
International Agricultural Research Centres
(IARCs) of the Consultative Group on Interna-
tional Agricultural Research (CGIAR), acquired

While the CBD called on Contracting Parties to endeavour to create conditions to facilitate accessto

genetic resources, the Convention requires that access be subject to prior informed consent and on
mutually agreed terms. Sincethe CBD operatesthrough | egislative, policy and other measures adopted
at thenational level, these requirements have necessarily been implemented on abilateral, even acase-
by-case basis, thus slowing down the exchange of PGRFA, to such an extent as to endanger plant
breeding activities particularly in the developing world and with small scale enterprises.

36
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See Cooper D., Engels, J. and Frison, E. 1994, p. 4.



prior to the entry into force of the Convention.
Resolving the status of these collections was
one of the main objectives of the negotiations,
and is an important achievement, of the new
Treaty.

Introduction

Both FAO and the Conference of Partiesto
the CBD have welcomed the Treaty as provid-
ing aspecial solutionfor plant geneticresources
for food and agriculturethat isresponsivetothe
needsof farmers, breedersand sustainableagri-
culturein general.

RELATIONSHIP OF THE TREATY WITH THE CONVENTION ON BioLoacicAL DIVERSITY

The original mandate for the negotiation of the
Treaty, as given by the FAO Conference in
1993, stressed that the revision of the Interna-
tional Undertaking should be in harmony with
the CBD and should deal with the issues of
access on mutually agreed terms to PGRFA,
including ex situ collections, and therealization
of Farmers' Rights. This indeed sums up the
essence of the relationship between the Treaty
and the CBD. The Convention deals with bio-
logical diversity asawhole and setsthe frame-
work for itsconservation and sustainableuse. It
creates a series of specific commitments relat-
ing to genetic resources, specifically, access
and benefit sharing. Whileaddressingeconomic
and social concerns, itsobjectivesare basically
environment oriented. The Treaty, on the other
hand, deal swiththe specificissuesraised by the
conservation and sustainable use of PGRFA,
and its objectives are more related to food and
agriculture. For the PGRFA that have been
deemed especialy important for food security
and on which countries are most interdepend-
ent, aslistedin Annex | tothe Treaty, theParties
to the Treaty have agreed on a special multilat-
eral system of access and benefit sharing. This
is not inconsistent with the Convention, but is

an areain which the Parties to the Treaty have
agreed that, as between themselves, the terms
under whichthesegeneticresourcesareaccessed
should be mutually agreed on a multilateral
rather than on abilateral basis, and they are the
terms set out in the Treaty itself.

During the final stages of the negotiations
of the Treaty, questions arose as to its legal
status, and its connection withthe CBD. At one
stage, it was suggested that the Treaty might
become a Protocol to the Convention. In the
end, this approach wasrejected, and the Treaty
was adopted as an independent international
agreement under Article X1V of the FAO Con-
stitution. One of the main reasons for this ap-
proach was the idea that the Treaty was essen-
tially anagricultural rather thananenvironmen-
tal treaty and assuch should beresponsivetothe
needs of the agriculture sector: the agricultural
flavour of the Treaty, and the necessary techni-
cal support, would best be maintained by locat-
ing its Governing Body and Secretariat within
FAO. The Treaty, however, expressly recog-
nizestheimportance of maintaining closelinks
between the Treaty and both FAO and the
Convention.>’

OBJECTIVES OF THE GUIDE AND ITS AUDIENCE

The objective of thisGuideisto help countries,
institutions and individuals to understand the
provisions of the Treaty, and to assist them in
considering options for its implementation. It
does not attempt to provide an authoritative
interpretation of the Treaty or to resolve any of
the many ambiguitiesin the text of the Treaty.
This is a function for the Contracting Parties

37

themselves, acting in their own countries or in
the Governing Body of the Treaty. In keeping
with this objective, the Guide is aimed at gov-
ernments, international institutions, public in-
stitutions, civil society organizations, and pri-
vate entitiesand individualswho have an inter-
est in the provisions of the new Treaty.

Article1.2 statesthat the Treaty’ sobjectives*will beattained by closely linking this Treaty to the Food

and Agriculture Organization of the United Nations and to the Convention on Biologica Diversity.”

11



Explanatory Guide to the International Treaty on Plant Genetic Resources for Food and Agriculture

Box 3. The Convention on Biological Diversity

The CBD was one of two major treaties opened for signature at the United Nations Conference on
Environment and Development (UNCED) in 1992. Having secured its 30th ratification in September
1993, the CBD entered into force on 29 December 1993. As of this writing, 188 countries are
Contracting Partiesto this Convention.

The CBD is alandmark in the environment and development field, as it takes for the first time a
comprehensive rather than a sectoral approach to conservation of the earth’s biodiversity and
sustainable use of biological resources. It recognizesthe vital point made in the World Conservation
Strategy (1980), Caring for the Earth (1991), the Global Biodiversity Srategy (1992) and many other
international documents that both biodiversity and biological resources should be conserved for
reasons of ethics, economic benefit and indeed human survival, as well as the biological reasons
commonly underlying natureconservation. Itimplicitly acceptsthetelling point that theenvironmental
impact which future generations may most regret about our time isthe loss of biodiversity, whichis
irreversible.

The CBD is oriented around three principles (conservation of biodiversity, sustainable use of its
components, and equitabl e sharing of the benefits from the utilisation of genetic resources), thereby
extending its mandate far beyond the conventional view of conservation and sustainable use, to
encompass accessto genetic resources, the use of genetic material and accessto technology, including
biotechnology.The CBD isaframework agreement. It leavesit up to individual partiesto determine
how most of itsprovisionsareto beimplemented. Indeed, itsprovisionsaremostly expressed asshared
goals and poalicies, rather than as hard and precise obligations, of the type found in
Conventionon|nternational Tradein Endangered Speciesof WildeFaunaand Flora
not create lists of species or ecosystems, or set targets (as does, for example, the European Council
Directiveonthe Conservation of Natural Habitatsand of Wild Faunaand Flora39 whichlistshundreds
of speciesthat should be brought back to “satisfactory levels’.) Instead, it places the main decision-
making at the national level, and establishes an operating framewaork within which its Conference of
Parties provides guidance, guidelines, suggestions and other tool sto enable national actlon TheCBD
affirmsthat conservation of biological diversity (usually shortened to “ bi odlversty”) isacommon
concern of humankind and reaffirms that nations have sovereign rights over their own biological
resources. Implementation depends principally on action by Parties at the national level, with the
Convention providing general guidance on best practices. The CBD covershbothterrestrial and marine
biota, and Parties are explicitly required to implement the CBD consistent with the rights and
obligations of States under the law of the sea.

The major commitments made by Parties to the CBD include to:

for example, the

3B (CITES). Itdoes

develop national strategies, plans or programmes for the conservation and sustainable use of
biodiversity; and to integrate, asfar as possible and appropriate, the conservation and sustainable
use of biological diversity into relevant sectoral or cross-sectoral plans (Article 6);

identify and monitor thecomponentsof biodiversity, aswell asactivitieswhich haveor might have
significant adverseimpacts (Article 7);

38

39

40
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Conventionon International Tradein Endangered Speciesof Wild Faunaand Flora, 3March 1973, 993
U.N.T.S. 243 (1976) (entered into force 1 July 1975).

Council Directive 92/43/EEC of 21 May 1992 on the Conservation of Natural Habitats and of Wild
Fauna and Flora, 1992 O.J. (L 206) 7.

The treaty defines biologica diversity as “the variability among living organisms from all sources
including, inter alia, terrestrial, marine and other aquatic ecosystems and the ecol ogical complexes of
which they are part; this includes diversity within species, between species and of ecosystems.”
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« adopt measuresfor in situ conservation and take steps to implement them, including establishing
protected areas or areas where special measures are needed; regulating or managing biological
resources important to biodiversity; promoting protection of ecosystems and natural habitats;
promoting environmentally sound and sustainable development in areas adjacent to protected
areas, preventing introduction of species from outside a country that could threaten native
ecosystems or species,; developing or maintaining necessary legislation and other regulatory
provisions for protection of threatened species and populations; preserving and maintaining
knowledge of indigenousand local communitiesembodying traditional lifestylesthat are compat-
iblewith conservation or sustai nabl e userequirements, and establi shing meansto regul ate, manage
or control risks associated with use and rel ease of living modified organisms from biotechnol ogy
with likely adverse environmental effects (Article 8);

» adopt measures for ex situ conservation of components of biological diversity (Article 9);

» integrate consideration of the conservation and sustainable use of biodiversity resources into
national decision-making; adopt measures relating to the use of biological resourcesto avoid or
minimize adverse impacts on biological diversity; protect and encourage customary uses of
biological resourcesin accordance with traditional practices; support remedial actionin degraded
areas, and encourage cooperation between the government and private sector to devel op methods
for sustainable use (Article 10);

« adopt economically and socially sound measures that act as incentives for the conservation and
sustainable use of components of biological diversity (Article 11);

« egablish programsfor scientific and technical education and training in identification, conservation,
sustainable use of biodiversity and promote research that contributes to biodiversity (Article 12);

e promote programs for public education and awareness (Article 13);

* requireenvironmental impact assessmentsthat addressimpactson bi odiversity and minimizesuch
impacts. (Article 14);

« create conditionsthat facilitate access to genetic resources on mutually agreed terms and subject
to prior informed consent, recognizing sovereign rights of States over their natural resources; and
that share in a fair and equitable way the benefits (including the results of research and
development) arisingfromthecommercial utilization of genetic resourceswith Contracting Parties
providing such resources (Article 15);

e encourage accessto, and transfer of, technology relevant to the conservation and sustainable use
of biological diversity or that makesuseof genetic resourcesand doesnot cause significant damage
totheenvironment, and where possibleto promotejoint devel opment of suchtechnologies(Article
16);

» facilitate the exchange of information and scientific and technical cooperation in the field of the
conservation and sustainable use of biological diversity (Articles 17 and 18); and

e encourage biotechnology research, especialy in developing countries; ensure the fair and
equitable sharing of benefits from biotechnology; and address safety concerns related to the
transfer, handling and use of living modified organisms (Article 19). (It wasin partial fulfillment
of thisArticlethat the CartagenaProtocol on Bi ogafety4 wasnegotiated. TheProtocol enteredinto
force on 11 September 2004).

Developed country Parties are required to provide “ new and additional financial resources’ to assist
developing country parties to meet the incremental costs of implementing measures that fulfill the
obligationsof theCBD. Theseresourcesare provided through the Global Environment Facility (GEF)
(Articles 20 and 21).

In the spring of 2002, the Sixth COP of the CBD approved the Bonn Guidelines on Accessto Genetic
Resourcesand Fair and Equitable Sharing of the Benefits Arising out of their Utilization (seeDecision
continued next page

4l CartagenaProtocol on Biosaf ety tothe Conventionon Biological Diversity, 29 January 2000, 391.L.M.

1027 (2000).
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V1/24). The Bonn Guidelines address certain questions relating to national measures on access to
genetic resources in severa sections dealing with prior informed consent and benefit sharing.

The Bonn Guidelines are an evolving document. They are entirely voluntary, and are intended to
providepossibleapproachesthat may assi st parties, governmentsand other stakehol dersin developing
overal access and benefit-sharing strategies, in establishing legislative, administrative or policy
measures on access and benefit-sharing and/or in negotiating contractual arrangementsfor accessand
benefit-sharing.

The Bonn Guidelinesidentify the steps in the access and benefit-sharing process, and emphasize the
obligation for users to seek the prior informed consent of providers. They identify the basic
requirements for mutually agreed terms, define the main roles and responsibilities of users and
providers and stress the importance of theinvolvement of all stakeholders. They also cover other
elementssuch asincentives, accountability, meansfor verification and disputesettlement. Finally, they
enumerate suggested elementsfor inclusionin MTAsand provide an indicativelist of both monetary

and non-monetary benefits.

Summary of the Main Components of the Treaty

The main components of the Treaty are the
general provisionsrelating to conservation and
sustainable use of plant genetic resource for
food and agriculture, the provisions on Farm-
ers Rights, the Multilateral System of Access

and Benefit Sharing, Supporting Components
and Financial Provisions. The other provisions
of the Treaty deal withinstitutional mattersand
final clauses.

GENERAL PROVISIONS ON CONSERVATION AND SUSTAINABLE UTILIZATION OF

PGRFA

Thegeneral provisionson the conservation and
sustainable utilization of PGRFA apply to all
PGRFA, and not just those listed in Annex | to
the Treaty. Drawing on the Globa Plan of
Action for the Conservation and Sustainable
Useof PGRFA (GPA) (seeBox 15), and devel-
oping themes aready set out in the CBD, the
genera provisions of the Treaty set a modern
framework for the conservation and sustainable
utilization of PGRFA. Article 5 sets out the
main tasks that Contracting Partiesareto carry
out with respect to the conservation, explora-
tion, collection, characterization, evaluationand
documentation of PGRFA. Aswith comparable
CBD provisions relating to identification, con-

FARMERS' RIGHTS

Article 9 of the Treaty deals with Farmers
Rights, in response to the requests of both the

42 Resolution 3, operative paragraph 4.
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servation, sustainable use and monitoring of
biological diversity, these responsibilities are
placed on each Contracting Party, acting indi-
vidually or where appropriate in cooperation
with other Contracting Parties, and call for the
promotion of an integrated approach to the
exploration, conservation and sustainable use
of PGRFA. Article 6 requires the Contracting
Parties to develop and maintain appropriate
policy and legal measures that promote the
sustainable use of PGRFA and gives a non-
exhaustivelist of the types of measurethat may
beincluded. Articles 7 and 8 deal with national
commitments, international cooperation and
technical assistance.

Nairobi Conference for the adoption of the
CBD,* and the 1993 FAO Conference. Article



9recognizesthe contribution of local andindig-
enous communities and farmers to the conser-
vation and development of plant genetic re-
sources as a basis for food and agriculture
production, and places the responsibility for
realizing those rights on national governments.
The measures that individual Contracting Par-
ties should take include the protection and pro-
motion of: (i) traditional knowledgerelevant to
PGRFA (Article9.2(a)); (ii) rightsof farmersto
participate equitably in the sharing of benefits
arising from the utilization of PGRFA (Article
9.2(b)); and (iii) theright to participate in mak-

Introduction

ingdecisionsat thenational level withrespectto
theconservationand sustai nableuseof PGRFA.
The provisions of Article 9 are neutral with
respect to the issue of the right of farmers to
save, use, exchange and sell farm-saved seed,
theso-called “farmers’ privilege”, anissuethat
was hotly contested during the negotiations.
The compromise wording of the Treaty recog-
nizes implicitly that farmers may have such
rights under national law; if they do have such
rights, they are not in any way to be seen as
limited by the provisions of Article 9.

MULTILATERAL SYSTEM OF ACCESS AND BENEFIT SHARING

A key focus of the Treaty is the Multilateral
System of Access and Benefit-sharing estab-
lished by the Contracting Partiesunder Part 1V.
The Multilateral System was established both
tofacilitate accessto genetic resourcesof major
food crops and forage speciesand to share, ina
fair and equitableway, thebenefitsarisingfrom
the utilization of theseresources, in accordance
with multilaterally agreed terms and condi-
tions.

Many countries wished to see as wide a
coverage as possible of cropsto beincluded in
the Multilateral System. Others wished to see
theMultilateral Systemstartingoff withastrictly
limited list of the most important crops. In the
end, the negotiators agreed on a list of crops,
chosen ostensibly according to the criteria of
their importance for food security and their
interdependence.

In practicethelist, set outin Annex | tothe
Treaty, was negotiated at least in part on the
basis of the perceived interests of individual
negotiating parties, with some crops important
tofood security being excluded.®® Nevertheless
thelist asfinally negotiated does include most
of the mgjor food crops, including cereals such
as rice, wheat, maize, sorghum and millets;
grainlegumessuch asbeans, peas, lentils, chick-

peas and cowpeas, roots and tubers such as
potatoes, sweet potatoes, cassavaand yams; oil
crops such as coconut, sunflower and the
Brassica complex; and fruits such as Citrus,
apple and banana/plantain. Missing from the
listareanumber of cropsthat might appear to be
covered by the criteria of food security and
interdependence, such as soybeans, ground-
nuts, sugar cane, the wild relatives of cassava
included in the genus Manihot, severa fruits,
and tomato.** In some cases, some species of
crops, such as species of maize and Brassicas,
have been specifically excluded. In addition to
food crops, the list set out in Annex | aso
includes 29 genera of forages, mainly of tem-
perate origin.

Not al crops on the list, however, are
automatically included in the Multilateral Sys-
tem. Only those crops for which some PGRFA
areunder themanagement and control of the
Contracting Parties, and are in the public
domain, are included within the Multilateral
System (seeArticle11.2). TheMultilateral Sys-
tem alsoincludes PGRFA listed in Annex | and
held by the IARCs of the CGIAR, or by other
entities that have voluntarily included them in
theMultilateral System (Article11.5). TheCon-
tracting Parties are required to take appropriate
measures to encourage natural and legal per-

4 Each country in the negotiations had the opportunity to exclude any crop from thelist. In some cases,
had countries agreed to include particular crops, this might well have sparked reciprocal concessions

from other countries on other crops.
a4

in Reciel, Vol. 11 No. 1, 2002.

See H. David Cooper, The International Treaty on Plant Genetic Resources for Food and Agriculture,
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sonsin their jurisdictionsto include their hold-
ings of Annex | PGRFA in the Multilatera
System. The Governing Body is to review
progress in this regard within a period of two
years of the entry into force of the Treaty.

Under Article 12 of the Treaty, the Con-
tracting Partiesagreeto takethe necessary legal
or other appropriate measuresto providefacili-
tated access through the Multilateral System to
other Contracting Parties and to legal and natu-
ral personsunder their jurisdiction. The Article
also sets out the terms and conditions that will
be applicable for such facilitated access. These
include the important condition that accesswill
be provided solely for the purpose of utilization
and conservation for research, breeding and
training for food and agriculture. Access for
other purposes may be subject to future re-
gimes, including those devel oped by the CBD,
as between Parties to that Convention. Recipi-
entsof material throughtheMultilateral System
arerequired not to claimintellectual property or
other rights that limit facilitated access to
PGRFA, or their genetic parts or components,
in theform received from the Multilateral Sys-
tem. Asin Article 15.5 of the CBD, access is
subject to prior informed consent of the Con-
tracting Party providing such resources, unless
otherwise determined by that Party. Facilitated
access is to be accorded through a standard
Material Transfer Agreement (MTA) to be
adopted by the Governing Body of the Treaty.

Article 13 of the Treaty sets out the agreed
termsfor benefit sharing withintheMultilateral
System. First of all, the Contracting Parties
recognize that facilitated access to PGRFA it-
self constitutes a major benefit of the Multil at-
eral System (Article 13.1). Other mechanisms
for benefit sharing include the exchange of

SuPPORTING COMPONENTS

Part V of the Treaty deals with supporting
componentsfor the Treaty. In general these are
activitiesthat lie outside the institutional struc-
ture of the Treaty itself, but which provide
essential support for the proper implementation
of the Treaty and its objectives. These include
promoting the effective implementation of the
rolling GPA, the encouragement of interna-
tional plant genetic resourcesnetworks, and the
development and strengthening of a Global
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information, access to and transfer of technol-
ogy, capacity building, and the sharing of ben-
efits arising from commercialisation (Article
13.2). Commercia benefit sharing is to be
achievedthroughtheinvolvement of theprivate
and public sectors in activities identified in
Article 13, through partnerships and collabora-
tion. Themost striking innovationinthe areaof
benefit sharing, however, isthe agreement that
the standard MTA s to include a requirement
that recipientsthat commercialize productsthat
are PGRFA and incorporate material s accessed
from the Multilateral System pay to aninterna-
tional fund or other mechanism established by
the Governing Body an equitable share of the
benefits arising from the commercialisation of
theproduct (Article 13.2(d)). Thepaymentisto
be mandatory where restrictions are placed on
the availability of the product for further re-
search and breeding, asfor exampleisthe case
with the taking out of patentsin some jurisdic-
tions. Where no such restrictions are placed on
further availability for research and breeding,
therecipientisnot under any obligationto make
such apayment, but isencouraged to do so. The
level, form and manner of payment, inlinewith
commercial practice, are to be determined by
the Governing Body at its first meeting. The
Governing Body is empowered, though not
obliged, to review the levels of payment, and
may also assess, within a period of five years
from the entry into force of the Treaty, whether
to extend the mandatory payments to cases
whereno restrictionsare placed on avail ability.
Thebenefitsarising fromthe use of PGRFA are
to flow directly or indirectly to farmersin all
countries who conserve and utilize PGRFA,
especially those in developing countries and
countries with economiesin transition (Article
13.3).

Information System on PGRFA, including a
periodic assessment of the state of the world’'s
PGRFA.

Of particularimportancearetheprovisions
of Article 15 dealing with ex situ collections
held by the IARCs of the CGIAR and other
international institutions. As noted above, the
negotiators were anxious to include the collec-
tionsof Annex | materialsheld by thelARCsin



the Multilateral System, but the Treaty itself
could not deal directly with those collections,
becausethel ARCshavetheir owninternational
legal personality, and thus cannot be bound
without their consent. Sincethey arenot States,
they are not entitled to become parties to the
Treaty in their own right. A different legal
mechanism had to be found to ensure that the
|ARCs and their collections would be covered.
Accordingly, the Treaty now includes a provi-
sion calling on the IARCs to sign agreements
with the Governing Body to bring their collec-
tions within the purview of the Treaty.

PGRFA listed in Annex | that are held by
thel ARCsaretobemadeavailableaspart of the
Multilateral System. Material heldby thel ARCs,
and collected before the entry into force of the
Treaty, that are not listed in Annex | are to be
made available in accordance with the MTA
currently being used by the IARCs under their
intrust agreementswith FAO. TheseMTAsare
to be amended by the Governing Body no later

FINANCIAL PROVISIONS

Part V1 of the Treaty addresses one of the most
important aspects of the Treaty, namely, the
financial resources. Article 18 provides that
parties that Parties are to implement a funding
strategy that will assist intheimplementation of
the Treaty’s activities. The objectives of the
strategy are to enhance the availability, trans-
parency, efficiency and effectiveness of the
provision of financial resourcesfor the Treaty.
The funding strategy will include the financial
benefits arising from the commercialisation of
plant genetic resources under the Multilateral
System, but also includesfunds made available

INSTITUTIONAL PROVISIONS

The Treaty establishesaGoverning Body com-
posed of all Contracting Parties. The Governing
Body will act asthesupremebody for the Treaty
and provide policy direction and guidance for
theimplementation of the Treaty andin particu-
lar the Multilateral System. All decisionsof the
Governing Body are to be taken by consensus,
although the Governing Body isempowered to
agree by consensus on another method of deci-

Introduction

than its second session, to bring them into line
with the Treaty, including in particular its pro-
visionson facilitated accessand benefit sharing
under the Multilateral System. Non-Annex |
material received by the IARCs after the com-
ing into force of the Treaty are to be made
available for access on terms consistent with
those agreed between the |ARCs and the coun-
try of origin of theresources, or the country that
acquiredtheminaccordancewiththeCBD. The
Contracting Partiesagreeto providel ARCsthat
have signed agreements with the Governing
Body withfacilitated accessto PGRFA covered
by the Multilateral System. Parties are aso
encouraged to provide those IARCs with ac-
cess, on mutually agreed terms, to non-Annex |
material that are important to the programmes
and activities of the IARCs.

The Governing Body will also seek to
establish similar agreements with other rel-
evant international institutions.

through other international mechanisms, funds
and bodies. In this connection, the Contracting
Parties commit themselves to taking the neces-
sary and appropriate measures to ensure that
due priority is given to the effective allocation
of predictable and agreed resources for the
implementation of plans and programmes un-
der the Treaty. The Governing Body may estab-
lish targets for funding for priority activities,
plans and programmes. Voluntary contribu-
tions may be provided by Contracting Parties
and other sources, but this Part does envisage
mandatory payments by Contracting Parties.

sion making for all matters other than amend-
ments to the Treaty and to its Annexes. The
Treaty also provides for the appointment of a
Secretary of the Governing Body. Since the
Treaty isadopted under Article X1V of theFAO
Constitution, the Secretary isto be appointed by
the Director General of FAO, athough he is
required to seek the approval of the Governing
Body for that appointment.
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FiNAL CLAUSES

The Treaty was open for signature between 4
November 2001 and 3 November 2002 and is
subject to ratification, acceptance or approval.
It remainsopenfor accession by all Membersof
FAQ, including Member Organizationssuch as
the European Community, and by other States
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that aremembersof the United Nations (UN) or
any of its specialized agencies or the Interna-
tional Atomic Energy Agency (IAEA). It en-
tered into force 90 days after the deposit of the
fortieth instrument of ratification, acceptance,
approval or accession, i.e. on 29 June 2004.



PREAMBLE

Asin other international treaties, the preamble
forms part of the treaty, but does not establish
binding legal obligations. Rather, it serves to
explain the motives of the negotiating States,
andthebasic assumptionsonwhichthetreaty is
based. It also servesto express additional con-
cerns of the negotiating States and organiza-

The Contracting Parties,

Preamble

tions, not al of which may be fully takenupin
the substantive provisions of the treaty.

A short commentary is provided with re-
spect to the paragraphs of the preamble. Many
of thethemespresented bel ow will beexamined
in greater detail in the commentary on substan-
tive articles of the Treaty.

Convinced of the special nature of plant genetic resourcesfor food and agriculture,
their distinctive features and problems needing distinctive solutions;

Thereareseveral distinctivefeaturesof PGRFA
that are not reflected in other components of
biodiversity:

» PGRFA isactively managedby farmers,

* Many components of PGRFA would
not survive without human activity;
local and indigenous knowledge and
cultureareintegral partsof agricultural
biodiversity;

* PGRFA has, historically, spreadto out-
sideregionsof origin, and large collec-
tionsof thismaterial exist outsidethese
regions;

* Many economically important farming
systems are based on crop species in-
troduced from elsewhere. This creates
a high degree of interdependence be-
tween countries for the genetic re-
sources on which our food systems are
based;

» Asregardscrop improvement and use,
genetic diversity within species is at
least asimportant as diversity between
species, in particular for cropimprove-
ment purposes,

» Maintaining the flow of plant genetic
materials and the genetic diversity
within them is essential to the work of
crop improvement that will allow agri-
cultureto respond to new environmen-
tal and economic challenges and help
to ensure world food security;

* Thenature of the plant breeding proc-
ess calls for a broad range of genetic
diversity asinputsto any one success-
ful product, implying difficulties in
tracking original parentage and in cal-
culating the extent to which any par-

ticular genetic input has been instru-
mental in producingthespecial charac-
teristics of anew commercial variety;

» Because of the degree of human man-
agement of agricultural biodiversity,
its conservation in production systems
isinherently linked to sustainableuse—
preservation through protected areasis
of less relevance to cultivated genetic
resourcesand moretothewildrelatives
of these crops;

* Whileinsitu(or on-farm) conservation
of PGRFA remains of primary impor-
tance, much of thecropdiversity isnow
beingheldexsituingenebanksor breed-
ers materials, rather than on-farm.

Thisparagraph acknowledgesthat PGRFA
have distinctive features and characteristics as
compared with other genetic resources, and
raisedistinctiveissuesthat arenot satisfactorily
dealt with by existing genetic resources re-
gimes.

Thewording of theparagraphfollowsquite
closely that of Decision 11/15 of the second
meeting of the Conference of Parties to the
CBD, which starts with the words * Recogniz-
ingthespecial natureof agricultural biodiversity,
its distinctive features and problems needing
distinctive solution”. The Nairobi Conference
that adopted the CBD in adopting Resolution 3
on The Interrelationship between the CBD and
the Promotion of Sustainable Agriculture
“recognize[d] the need to seek solutions to
outstanding matters concerning plant genetic
resources within the Global System for the
Conservation and Sustainable Use of Plant Ge-
netic Resourcesfor Food and Sustainable Agri-
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culture, inparticular (a) Accesstoexsitucollec-
tions not acquired in accordance with th[e]
Convention; and (b) The question of farmers
rights’.

The paragraph thus sets out the need for
special treatment of PGRFA, and in particular
the justification for the establishment of amul-
tilateral system for access and benefit sharing.

Alarmed by the continuing er osion of these resour ces,

This paragraph recognizes that PGRFA have
been, and continue to be, eroded, and implies
that this will have negative consequences. For
example, areduction in plant genetic resources
will limit the evolutionary adjustment of agri-
cultural systemsto changing environmental and
economicconditions. Moreover, farmerswould
not be able to spread the risk of crop failure or
experiment with and refine crop varietiesto suit
their tastes and changing needs, including the
needs of consumers.

PGRFA are essential for two main func-
tions;

e Sustainable production of food and
other agricultural products, including
providing the building blocks for the
evolutionor deliberatebreeding of use-
ful new crop varieties; and

* Meetingnew and unforeseen needsand
conditions. Thetransformation of agri-
culture, including the rapid spread of
high-yielding, widely adapted varie-
ties, has raised concern that the diver-
sity of traditional varieties and farm-
ers landracesis being lost. This con-
cernisespeciadlyrelevantinareaswhere
diversity is concentrated and where
farmersmaintain not only local seed of
ancestral crop populations, but also the
human knowledge and behavioural
practices that have shaped this diver-
sity for generations.

The Report on the State of the World's
Plant Genetic Resourcesfor Food and Agricul-
ture found specific examples of ongoing re-
placement of farmer varieties and loss of wild
relatives of cultivated crops:

» The Republic of South Koreareferred
toastudy which showedthat 74 percent
of varietiesof 14 cropsbeing grownon
particular farms in 1985 had been re-
placed by 1993.

» Chinareportedthat nearly 10,000 wheat
varieties were in use in 1949. Only
1,000 were still in use by the 1970s.
Chinaalso noteslosses of wild ground-
nut, wild rice, and an ancestor of culti-
vated barley.

» Malaysia, Philippinesand Thailand re-
ported that local rice, maize, and fruit
varieties are being replaced.

» Ethiopia noted that native barley was
suffering serious genetic erosion and
that durum wheat is being lost.

» Large-scale erosion of local varieties
of native crops and crop wild relatives
was noted by Andean countries. Ar-
gentinapointsto losses of Amaranthus
and quinoa.

» Uruguay stated that many landraces of
vegetablesandwheat had beenrepl aced.
And Costa Rica reported replacement
of native varieties of maize and
Phaseolus vulgaris.

* Chile commented on losses of local
potato varieties, aswell asoats, barley,
lentils, watermel on, tomato and whest.

Cognizant that plant genetic resources for food and agriculture are a common
concern of all countries, in that all countries depend very largely on plant genetic
resour ces for food and agriculturethat originated elsewhere;

Building on the CBD, this paragraph makes
referenceto plant geneticresourcesfor foodand
agriculture as a*“common concern of all coun-
tries.” Common concernimpliesthe paramount
importanceof PGRFA totheinternational com-
munity. The change in wording from the Inter-
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national Undertaking on Plant Genetic Re-
sources should be noted. The International Un-
dertaking described plant genetic resources as
“aheritageof mankind”. Thiswaslater clarified
inthethird agreed interpretation annexed to the
International Undertaking as being subject to



the sovereignty of the states over their plant
geneticresources.

The paragraph emphasizes that all coun-
triesdepend very largely on PGRFA that origi-
nated elsewhere. Indeed, there is much greater
interdependence among countries for PGRFA
than for any other kind of biodiversity. Contin-
ued agricultural progress implies the need for
continued accessto theglobal stock of PGRFA.
No region can afford to beisolated, or to isolate

Preamble

itself, from the germplasm of other parts of the
world. (On theinterdependency of countrieson
one another’s PGRFA see Box 1).

The concept of common concern is nor-
mally to be found together with the principle of
national sovereignty in modern treaties. The
relationship between these two principles will
be examined in further detail below (see, for
example, Article 5.1 and Box 14).

Acknowledgingthat theconser vation, explor ation, collection, char acterization, evalu-
ation and documentation of plant genetic resources for food and agriculture are
essential in meeting the goals of the Rome Declar ation on World Food Security and
theWorld Food Summit Plan of Action and for sustainableagricultur al development
for this and future generations, and that the capacity of developing countries and
countrieswith economiesin transition to undertake such tasks needsurgently to be

reinforced;

This paragraph emphasizes the importance of
plant genetic resources, including their conser-
vation, exploration, collection, characterization,
evaluation and documentation, for world food
security. TheRome Declaration on World Food
Security, adopted at the World Food Summitin
1996, committed the world’ s leaders to an on-
going effort to eradicate hunger inall countries,
withanimmediateview to reducing the number
of undernourished people to half their present
level nolater than 2015. Atthat time, thenumber
of peoplethat did not have enough food to meet
their basic nutritional needs stood at over 800
million. The Rome Declaration also recognized
the need for urgent action to combat theerosion
of biological diversity. Paragraph (f) of Objec-
tive 2.1 of the World Food Summit Plan of
Action states that governments, in partnership
with all actors of civil society, and with the
support of international institutionswill, as ap-
propriate, “promote access, by farmers and
farming communities, to genetic resour ces for
food and agriculture.” Paragraph (e) of Objec-
tive 3.2 providesthat they will al'so“ promotean
integrated approach to conservation and sus-
tainable utilization of PGRFA, through inter
aliaappropriatein situ and ex situ approaches,
systematic surveying and inventorying, ap-
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proaches to plant breeding which broaden the
genetic base of crops, and fair and equitable
sharing of benefits arising fromthe use of such
resources’ .

The paragraph al so introduces el ements of
intergenerational equity — the relationship be-
tween past, present, and future generationswith
respect to the use of the common patrimony of
the world's natural and cultural resources.
The starting proposition isthat each generation
is simultaneously custodian and beneficiary of
this common patrimony. As custodian, each
generation owes certain moral obligations to
futuregenerations. Thesemoral obligationscan
be transformed into legally enforceable norms,
and include the duty to conserve resources, to
avoid adverse impacts, and to compensate for
environmental harm. Asbeneficiary, each gen-
eration has certain rights to this common patri-
mony. Theserightsarethe obverse of themoral
obligations each generation owes, asthe custo-
dian of the common patrimony, to future gen-
erations. Thetheory of intergenerational equity
is based on three principles:

» The principle of conservation of op-
tions requires each generation to con-

See Edith Brown Weiss, Our Rights and Obligations to Future Generations, 84 Am. J. Int’l L. 198

(1990); Edith Brown Weiss, The Planetary Trust: Conservation and Intergenerational Equity, 11
Ecology L. Q. 495 (1984). See aso Gary P. Supanich, The Lega Basis of Intergenerationa
Responsibility: An Alternative View-The Sense of Generational Identity, 3 Y.B. Int'l Envtl. L. 94

(1992).
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serve the diversity of the natural and
cultural resourcebasesothat it doesnot
unduly restrict the options available to
futuregenerationsinsolvingtheir prob-
lems and satisfying their own values.

* Theprincipleof conservation of qual-
ity requires each generation to main-
tainthequality of theplanet sothatitis
passed on in no worse condition than
the present generation received it.

* The principle of maintained access
reguires each generation to provide its
members with equitable rights of ac-
cesstothelegacy from past generations
and should conserve this access for
future generations.

Third, this paragraph specifies that devel-
oping countries and economies in transition
requirespecific attention. These countriesoften
donot possessthefinancial resourcesand knowl-
edge to properly conserve, explore, collect,
characterize, evaluate, and document PGRFA.
The needs of developing countries and coun-
trieswith economiesin transition are addressed
inArticle7 (international cooperation), 8 (tech-
nical assistance), 13 (benefit sharing and capac-
ity building) and 18 (financial resources).

Theobligationsof Contracting Partieswith
respect to the conservation, exploration, collec-
tion, characterization, eval uationand documen-
tation of PGRFA are set out in Article5.

Noting that the Global Plan of Action for the Conservation and Sustainable Use of
Plant Genetic Resources for Food and Agriculture is an internationally agreed

framework for such activities;

The GPA, which was adopted by the Fourth
International Conference on Plant Genetic Re-
sources in 1996 sets a scientific and technical
framework for the conservation and sustainable
utilization of all PGRFA and identifies agreed
priority activity areas (see Box 15). Articles 5
and 6 of the Treaty, which set out the basic
obligations of Contracting Parties with respect

to the conservation and sustainable use of
PGRFA draw heavily on this scientific and
technical framework. The importance of the
GPA for the Treaty — it is listed as one of the
Treaty’s supporting components — is specifi-
cally recognizedinArticle 14 of the Treaty, and
all Contracting Partiesshould promoteitseffec-
tiveimplementation.

Acknowledging further that plant geneticresour cesfor food and agriculturearetheraw
material indispensable for crop genetic improvement, whether by means of farmers
sdlection, classical plant breeding or modern biotechnologies, and are essential in
adapting to unpredictable environmental changes and future human needs,

PGRFA areessential “buildingblocks” for plant
breeding programmes. They includegermplasm
fromprimary, secondary andtertiary genepools.
Primary genepools include the genetic varia-
tion in the breeding population of aspeciesand
closely related species that commonly inter-
breed with, or can beroutinely crossed with, the
species. Secondary genepools include the ge-
netic variation in the breeding populations of
related species that can be crossed with the
species using less usual methods, such as men-
tor pollen, orembryorescue. Tertiary genepools
refer to all the genetic variation in other organ-
isms that cannot be crossed with the species.
Withthedevel opment of genetic engineering, it
is theoretically possible to transfer genes iso-
lated from any organism (plant, animals, virus,
or bacterium) into a plant. This makes the line
between the secondary and tertiary gene pools
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somewhat fuzzy (see Maynard, C. 1996. Forest
GeneticsGlossary).

The paragraph acknowledgesthat crop ge-
netic improvement can be achieved by many
different means: farmers’ selection, classical
plant breeding, or modern biotechnologies.
In view of its historical importance, farmers
selectionislisted first.

The paragraph re-emphasizes the element
of intergenerational equity by makingreference
to future human needs, and stresses the impor-
tance of plant genetic resources as araw mate-
rial that can be used to adapt cropsto unpredict-
able environmental changes. Since one cannot
predict the full extent of those changes, thereis
a corresponding need to conserve as broad an
array of biodiversity as possible (on the role of
PGRFA in plant breeding, see Box 4).
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Box 4. Plant Breeding and the role of genetic resources

Farmershave practiced seed sel ection and plant breeding sincethefirst beginningsof agriculture some
10,000 years ago.

The Russian scientist N.I. Vavilov, writing in the 1930s and building on the work of Alphonse de
Candolle™ in the previous century, first put forward the idea that the roots of modern agriculture are
to be found in eight geographical centres of genetic diversity. These were concentrated centres of
natural plant diversity important to agriculture, in which farmers originally domesticated and
developed, through selection and breeding, the major crops that are the foundation of modern
agriculture and food security. The eight centres were listed as follows: China; India, with arelated
centreinlndo-Malaya; Central Asia; theNear East; theMediterranean; Abyssinia(Ethiopia); southern
Mexicoand Central America; and South America(Peru, Ecuador, and Bolivia), withtwolesser centres:
the island of Chiloe off the coast of southern Chile, and an eastern secondary centre in Brazil and
Paraguay. Vavilov thought that the centresof diversity werethenatural centresof origin of thosecrops.
It is the local and indigenous communities and farmers in these and similar areas that the Treaty
identifies as having made a special contribution to the improvement of agricultura crops. Vavilov
believed that the centres of origin of crops were to be found in the areas where the greatest natural
diversity of those cropswasto be found (the “ centres of diversity”). Later it was discovered that this
was not necessarily so and that many crops had secondary centres of diversity that exhibited as much
or more genetic diversity. While some of Vavilov’s theories regarding the conflation of centres of
natural diversity and centres of origin have since been shown to beincomplete, hisideas are still the
foundation of the modern science of plant genetic resources.

Farmers devel oped the precursors of modern agricultural crops by selecting the most productive and
disease-resistant naturally-occurring genotypes, and then breeding them with other varieties of the
same species in order to produce new and improved varieties. The natural diversity of plant genetic
resources was, and still is, an essential requisite for such plant breeding. For example, all species of
cerealshavevarietieswith husks, and vari etieswithout husks, and a |l havevarietieswith stableand with
brittle ears. In nature, traits such asthetendency of seed headsto shatter and scatter their seed, and the
capacity of seeds of wild plants to lie dormant and thus survive periods of drought, are important to
securing natural regeneration. Such traits, however, make such plantsless useful for cultivation. The
task of farmerswasthusto select and breed naturally occurring plantsto breed out unwanted traitsand
to breed in desired characteristics, including resi stance to diseases. Thework of farmersinimproving
crops to meet local ecological conditions continues to this day. Traditional farmers also seek to
maximizenatural diversity intheir traditional crops(the so-called “landraces’ or “farmers’ varieties’)
inorder toincreaseyield stability and adaptability to new environments, and to decrease vulnerability
to disease. Traditional farmersarethus continually seeking new influxes of genetic diversity, through
exchange of seed with neighbouring farmers and from outside the immediate farming area or region.

Scientific plant breeding usesanumber of techniques, someolder and othersnewer, inorder toinduce
variation, select desired traitsand propagate and multiply new varieties.

Older techniquesinvolvecrossing parentswith complementary characteristicstogenerateapopul ation
of genetically recombined plants, asmall proportion of which, it is hoped, will provide the particular

continued next page

4 DeCandollewasoneof theforemost botanistsof thenineteenth century. Hisbook, Origin of Cultivated
Plants, (reprintedin 1959) tried to locatetheregion of origin of cultivated plants using such techniques
asthe distribution of wild relatives, linguistic derivatives, variation patterns etc.
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assemblage of genesrequired. In amodern variety, genes from avery large number of parents, from
many different countries or regions, may be combined. The VEERY spring bread wheat variety,
developed by the International Maize and Wheat Improvement Center (CIMMY T), which was the
leading cultivar among varietiesduring the 1980s, wasthe product of 3170 different crossesinvolving
some 51 parent varietiesfrom at least 26 countries.

Modern plant breeding depends on the breeder having accessto awide range of plant varieties. In
theearly stagesof breeding, scientistsmay screen thousands of germplasm samplesin search of useful
new traits. In genera plant breeders normally work with existing cultivars or advanced (elite)
materials, which are materialsthat have already been improved by other plant breeders. Sometimes,
however, they may need to turnto landr aces, which arevarietiesdevel oped by farmersontheir fields,
or crop wild relatives, which are the weeds and/or wild speciesrelated to the cultivated crops. Thisis
particularly the case where resistance traits are being sought.

Using this material, crosses are made giving rise to thousands of different combinations. These are
narrowed down by testing and selection, generally of individual plants or lines, over severa
generations. Theoverwhelming majority of combinationsarediscarded during thisprocess. Inthel ater
stages, cropsarenormally cultivated and evaluatedinavariety of locations(multilocation evaluation)
to determine the degree of adaptation of the remaining linesto the target environments. At the end of
the process, the breeder normally submits a small number of highly selected lines for independent
evauation beforethey arerel eased to the farmer. Sometimes crosses are made that are not intended to
deliver avariety directly, but rather to produceimproved parentsfor further crossing (‘ pre-breeding’).
Much of the use of PGRFA takesthisform. The development of new varieties depends on the use of
genetic resources over along period: the whole process of breeding and releasing anew grain variety
cantakeat least 10 years and often takeslonger. Thericevariety IR36, for example, has 15 landraces
and one wild speciesin its heritage and was the result of some 20 years of breeding work.

Molecular biology is providing new tools for plant breeding. Genes can now be transferred across
speciesbarriersor evenfromtheanimal or microbial kingdomsinto plants. Althoughtodate, relatively
few varieties have been commercialized through such gene transfers, the number of successes will
undoubtedly increase in the future. The potential contribution of the new techniques is enormous; it
isalso apotential threat to existing genetic diversity.

All plant breeding dependson continued accessto adiverserangeof plant materials. Whiletheproducts
of plant breeding that fulfill certain criteriacan be protected by intellectual property rightsintheform
of Plant Breeders Rights or patents (see Box 11), no such protection is available for other
innovations that do not meet these criteria, including massal selection,47 an ongoing process of
selection and propagation practiced by generations of farmers.

4" Theterm*“massal sdlection” refersto thetraditional method of selecti ng suitablereproductive material

from the best plantsin a particular farm or other holding.
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Preamble

Affirming that the past, present and futur e contributionsof farmersin all regions of
the world, particularly those in centres of origin and diversity, in conserving,
improving and making available these resour ces, isthe basis of Farmers' Rights;

This paragraph acknowledges the importance
of the past, present and future contributions of
farmers in conserving, improving and making
available PGRFA, and introduces the concept
of “Farmers’ Rights’. The concept first entered
international law viathe first two agreed inter-
pretations of the International Undertaking on
Plant Genetic Resources of the Food and Agri-
culture Organization. Annex Il to the Interna-
tional Undertaking, adopted by Resolution5/89
of theFA O Conference, defined Farmers’ Rights
as:

“ Rightsarising fromthe past, present and
future contributions of farmers in conserving,
improving and making available plant genetic
resources, particularly those in centres of ori-
gin/diversity.”

As formulated in the agreed interpreta-
tions, the recognition of Farmers Rights was

linked with the recognition of Plant Breeders
Rights, and, intheview of many, balanced those
more formal rights. Innovations achieved
through the process of traditional farmer selec-
tion ongoing over many generations, had not
hitherto been recognized or rewarded.

The paragraph presages the substantive
articleon Farmers' RightsinPart 111 (Article9)
of the Treaty.

The paragraph also acknowledges that the
contributions of farmers are not evenly distrib-
uted across the planet but are instead concen-
trated in “centres of origin and diversity” of
cultivated plantsand their wild relatives, which
arelargely located in the tropical and subtropi-
cal regions of Africa, Asiaand South America.

On the meaning of the terms “ centres of
origin” and “ centres of diversity”, see Box 4.

Affirmingalsothat therightsrecognized inthisTreaty to save, use, exchangeand sell
farm-saved seed and other propagating material, and to participate in decision-
making regarding, and in thefair and equitable sharing of thebenefitsarising from,
the use of plant genetic resourcesfor food and agriculture, arefundamental to the
realization of Farmers Rights, as well as the promotion of Farmers Rights at

national and inter national levels;

The substantive provisions on Farmers Rights
are set out in Article 9 of the Treaty. This
paragraph would suggest that Farmers' Rights
will be realized and promoted at national and
international levels by implementation of these
substantive provisions.

There are, however, some differences be-
tween the substantive provisions and those set
out inthisparagraph.

First, the list of rights “recognized in this
Treaty” differssomewhat fromthelist of Farm-
ers’ Rightsthat the Contracting Parties agreeto
protect and promote in Article 9. Most impor-

tant, the right to save, use, exchange and sell
farm-saved seed is listed on an equal footing
withtheother rightsasbeing fundamental tothe
realization of Farmers Rights. In Article 9, the
equivalent provisiononfarm-saved seedissepa-
rate from the treatment of other manifestations
of Farmers Rights and islargely neutral in its
effect. While Contracting Parties should take
measures to protect traditional knowledge, to
protect and promotetheright to share equitably
in benefits, and to enable participation in mak-
ing decisions, Article9 placesno obligationson
Contracting Parties with respect to farm-saved
seeds: the treatment of the so-called farmers
privilege™ isleft entirely to national decision-

48 The"farmersprivilege” wasgenerally enunciated under thel nternational Conventionfor the Protection
of New Varieties of Plants (UPOV 1991), 2 December 1961, 33 U.S.T. 2703, 815 U.N.T.S. 89, as
Revised at Genevaon 10 November 1972, on 23 October 1978, and on 19 March 1991.
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makers. Article 9 thuslimitsitself to clarifying
that the provisions of the substantive Articledo
not limit any rights that may be granted under
national law. The preambular paragraph seems
to gofurther than the substantive provision, and
followsmoreclosely someof thewording of the
Chairman’s Elements derived from the
Montreux meeting of experts (see Introduc-
tion). On the other hand, thelist of examples of
the components of Farmers' Rights is more
extensive in Article 9, which, unlike the pre-
ambular paragraph, mentions the protection of
traditional knowledge.

Second, the explicit reference in the pre-
ambular paragraph to the promotion of Farm-
ers Rights at the international level should be
viewed in the context of the substantive provi-
sionsof Article 9, which carefully refrain from
any referenceto Farmers' Rightsat theinterna-
tional level. This was intended, in conformity
with the wording of the Chairman’s Elements
derived from the Montreux meeting of experts.

Somedevel oping countriesmay beconsid-
ering theinclusion of anational mechanism for
Farmers' Rights on their own or as part of
national sui generisPlant Breeders' Rightsleg-
islation, following the Agreement on TradeL
Related Aspectsof | ntellectual Property Ri ghts
(TRIPS Agreement) of the Uruguay Round of
multilateral trade negotiations. Such provisions
find support in this explicit reference in the

preambular paragraphtothepromotion of Farm-
ers Rights at the international as well as the
national level. Farmers Rights have already
beenrecognized at theinternational level, albeit
in non-legally binding instruments adopted be-
fore the adoption of the Treaty (Agenda2l and
Resolution 3 of the Nairobi Final Act).

Toacertain extent, themultilateral system
of benefit sharing set up under Article 13 of the
Treaty, including the payments to be made
under Article 13.2(d)(ii), the benefits of which
aretoflow primarily tofarmersinall countries,
can aso be seen as a practical implementation
of Farmers Rights at the international level.
Thistiesinwith FAO Conference Resolution
4/89, inwhichtheadhering statesto the Interna-
tiona Undertaking considered that “the best
waytoimplement theconcept of Farmers’ Rights
isto ensurethe conservation, management and
use of plant genetic resour ces, for the benefit of
present and future generations of farmers. This
could be achieved through appropriate means,
monitored by the Commission on Plant Genetic
Resour ces, including in particular the Interna-
tional Fund for Plant Genetic Resources’. This
point was endorsed by FAO Conference Reso-
lution 3/91 in the following words: “... Farm-
ers Rights will be implemented through an
international fund on plant genetic resources
which will support plant genetic conservation
and utilization programmes, particularly, but
not exclusively, in the developing countries’.

Recognizing that this Treaty and other international agreements relevant to this
Treaty should bemutually supportivewith aviewtosustainableagricultureand food

security;

Affirming that nothing in this Treaty shall beinterpreted asimplyingin any way a
changein therightsand obligationsof the Contracting Partiesunder other interna-

tional agreements,

Understanding that the above recital isnot intended to create a hierarchy between
this Treaty and other international agreements,

These three paragraphs should be viewed to-
gether. They constitute a compromise wording
designed to addressthe question of therelation-
ship between the Treaty and other relevant

international agreements, including in particu-
lar theCBD andvariousWorld Trade Organiza-
tion (WTO) trade agreements. Under the Vi-
ennaConvention ontheLaw of Treaties, |ater

49 Agreement on Trade-Related Aspects of Intellectual Property Rights, 15 April 1994, Marrakesh
Agreement Establishing the World Trade Organization, Annex 1C, Legal Instruments— Resultsof the

Uruguay Round, 33 I.L.M. 81 (1994).
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treaties between the same parties dealing with
the same subject matter supersede the provi-
sions of earlier treaties, unless wording to the
contrary is included in the later treaty. The
negotiators were eager to avoid this effect,
while at the same time avoiding any notion of
hierarchy amongthevariousinternational agree-
ments. To this end, the first of the three para-
graphs specifically statesthat all relevant trea-
tiesshould beinterpreted inamutually support-
ivemanner that achievesthegoal sof the Treaty,
namely, sustainable agriculture and food secu-

Preamble

rity. This evokes a similar provision in the
preamble to the CBD dealing with the
complementarity of existing international ar-
rangements. In the Convention, however, the
substance of the second paragraph isdealt with
in a separate article in_the main body of the
Convention, Article22.>! TheTreaty paragraph
does not include the exception contained in the
Convention covering the situation where the
exercise of the rights and obligations under
existing agreements would cause serious dam-
age or threat to biological diversity.

Awarethat questionsregar ding the management of plant genetic resour cesfor food
and agricultureare at the meeting point between agriculture, the environment and
commer ce, and convinced that there should be synergy among these sectors;

This paragraph recognizes the complex rela-
tionship between PGRFA, the environment and
commerce, including trade related intellectual
property rights. All sectors must work together
in order to be effective, both at the national and
at the international level. In a sense, the para-
graph highlights the essential nature of the
Treaty. The Treaty is essentially an agricul-
tural treaty, dealingwith plant geneticresources
and their importance for food and agriculture
and eventually food security. Ontheother hand,
the Treaty was intended to be in harmony with
the CBD and the environmental framework it

set up for the conservation and sustainable use
of al biodiversity. The need for the Treaty to
look both towards the needs of agriculture and
the concerns of the environment is also re-
flected in particular in the wording of Article
2.1, which provides that the objectives of the
Treaty will be attained by closely linking the
Treaty to FAO and to the CBD.

At the national level, this paragraph also
impliesthat close cooperation between the rel-
evant ministrieswill be required inimplement-
ingthe Treaty.

Aware of their responsibility to past and future generationsto conservetheWorld’s
diversity of plant genetic resourcesfor food and agriculture;

This paragraph draws on asimilar provisionin
the preamble to the CBD. In the case of the
Treaty paragraph, however, more stressin laid
on the past contributions of farmersin conserv-

ing and devel oping PGRFA, which themselves
createaresponsibility onthe present generation
toconservethat diversity for futuregenerations.

50 vienna Convention on the Law of Treaties, 23 May 1969, 8 1.L.M. 679.

2 Article 22 states:

1. Theprovisions of this Convention shall not affect the rights and obligations of any Contracting
Party deriving from any existing international agreement, except wheretheexerciseof thoserights
and obligations would cause serious damage or threat to biological diversity.

2. Contracting Parties shall implement this Convention with respect to the marine environment
consistently with the rights and obligations of States under the law of the sea.
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Recognizing that, in the exercise of their sovereign rights over their plant genetic
resour cesfor food and agriculture, statesmay mutually benefit from the creation of
an effectivemultilater al system for facilitated accesstoanegotiated selection of these
resour cesand for thefair and equitablesharingof thebenefitsarisingfromtheir use;

and

First, this paragraph reaffirms the concept that
Contracting Parties have sovereign rights over
their PGRFA. This reflects similar wording in
thepreambletothe CBD andindeedintheThird
Agreed Interpretation of the International Un-
dertaking. As noted above, the notion of “sov-
ereign rights’ isnormally linked to the concept
of “common concern” expressed in the third
preambular paragraph.Second, this paragraph
introduces the concept of the multilateral sys-
tem. Theparagraph recognizesthat all countries
may benefit from the creation of a multilateral
approach for plant genetic resources that are
important for food security and on which al
countries are interdependent. The paragraph
further makes the point that this multilateral
approach is not inconsistent with the CBD and
the concept that States have sovereign rights
over their PGRFA.. Indeed, the paragraph points
out that it is“in the exercise of their sovereign
rights” that the Contracting Partiestothe Treaty
have agreed to establish a multilateral system
for thoseplant geneticresources. By agreeingto
thetermsof the Treaty, countriesareeffectively
agreeing that for access to a defined sub-cat-
egory of PGRFA, as between Contracting Par-

ties, prior informed consent will not berequired
for each transaction, and thetermsof accessand
benefit sharing will not need to be negotiated
bilaterally. Rather, amultilaterally determined
set of mutually agreed terms will apply. By
recognizing the mutual benefits Contracting
Partiesmay derivefromthemultilateral system,
this paragraph implicitly acknowledges that a
purely bilateral approach to access and benefit
sharingisnot well suited for PGRFA. Thisisso
for several reasons:

* Due to movements of people and re-
sources over the past millenniaaswell
asto modern collecting efforts, the ge-
netic resources of major crops are
widely distributed ex situ both in
genebanks and in production areas;

e Agriculture in al countries depends
largely on PGRFA that originated el se-
where; and

» Futureadvancesincropimprovements,
which are needed for sustainable agri-
culture and food security, require con-
tinued access to a wide genetic base
without major restrictions.

Desiring to conclude an inter national agreement within the framework of the Food
and AgricultureOrganization of theUnited Nations, hereinafter referred toasFAQO,
under Article X1V of the FAO Constitution;

Article X1V of theFAO Constitutionempowers
the FAO Conferenceto“... approve and submit
to Member Nations conventionsor agreements
concer ning questionsrelating to food and agri-
culture’. International agreements adopted un-
der thisprocedure areinternational agreements
in their own right, and once they come into
force, are fully binding on their Contracting
Parties. They are however adopted under the
constitutional aegisof FAO and thus have con-
stitutionally prescribed links with FAO. These
include the power of the Director-General to

52

appoint the Secretary of the Governing Body
(Article20), abeit only with theapproval of the
Governing Body. Article X1V agreements also
historically benefitfromacertainlevel of finan-
cia and technical support from FAO. Thiscon-
stitutional linkage of the Treaty with FAO ac-
knowledges the essentially agricultural flavour
of theinterests addressed by the Treaty and the
competence of FAO in this area. However, the
Treaty stressesin Article 1 that the Treaty must
aso beclosel)élinkedtotheCBD ifitistoattain
itsobjectives. 2

Other agreements and conventions concluded under Article X1V of the FAO Constitution include: the

Agreement for the Establishment of the Asia-Pacific Fishery Commission (1948), the Constitution of
the International Rice Commission (1948), Agreement for the Establishment of a General Fisheries
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Have agreed asfollows:

PART | — INTRODUCTION

Article 1 — Objectives

This article sets out the overall objectives and
direction of the Treaty and outlines the frame-
work within which implementing actions have
to be taken. It sets the stage for the subsequent
articles which establish more specific obliga-
tions. Defining the objectives of the Treaty in
precise terms also allows for ongoing evalua-
tion of the extent to which the objectives are
being attained by providing apoint of reference
or benchmark for monitoring implementation.

By providing an overall sense of direction,
this article helps to:

* Ensure that balanced decisions are
taken. Where one activity under the
Treaty may conflict with another, the
article may provide some safeguard
thatall interestsareconsidered. Itwould
not, for example, bein conformity with
thisarticle to pursue policies of access
to PGRFA without considering thefair
and equitable sharing of the benefits
derived from their use.

Article 1

* Resolve cases of divergent interpreta-
tion, possible conflicts between differ-
ent provisions, and assist in settling
disputes.

For all thesereasons, Article 1isimportant
for all thoseinvolved withthe Treaty, including
in particular the Treaty’ s Governing Body (see
Article 19), and Contracting Parties national
policy-makers charged with ensuring the im-
plementation of the Treaty withintheir jurisdic-
tions.

TheArticlealsohasimportant legal conse-
guences for states signatory to the Treaty that
have not yet ratified it, and for states that have
ratified it but for whom the Treaty has not yet
entered into force. Under Article 18 of the
Vienna Convention on the Law of Treaties,
once astate has signed atreaty or expressed its
consent to be bound by atreaty, it is bound to
refrain from acts that would defeat the object
and purpose of thetreaty, pending theentry into
forcefor it of the Treaty.

Commission for the Mediterranean (1949) [Amended text approved by FAO Council at its 113th
Session], the International Plant Protection Convention (1951) [Revised text approved by FAO
Conference at its 29th Session (November 1997)], the Constitution of the European Commission for
the Control of Foot-and-M outh Disease (1953), the Plant Protection Agreement for the Asiaand Pacific
Region (1955), the Convention Placing the International Poplar Commission within the framework of
FAQ (1959), the Agreement for the Establishment of an FAO Commission for Controlling the Desert
Locust in South-West Asia (1963), the Agreement for the Establishment of a Commission for
Controlling the Desert Locust in the Central Region (1965), Agreement for the Establishment of a
Commission for Controlling the Desert Locust in North-West Africa (1970), the Agreement for the
Establishment of a Regional Animal Production and Health Commission for Asia and the Pacific
(1973), the Agreement to Promote Compliance with International Conservation and Management
Measures by Fishing Vessels on the High Seas (1993), the Agreement for the Establishment of the
Indian Ocean Tuna Commission (1993), the Agreement for the Establishment of the Regional
Commission for Fisheries (RECOFI) (1999), and the Agreement for the Establishment of a Commis-
sion for Controlling the Desert Locust in the Western Region (2000).
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1.1 Theobjectivesof thisTreaty aretheconser vation and sustainableuseof plant genetic
resour cesfor food and agricultureand thefair and equitable sharing of the benefits
arising out of their use, in harmony with the Convention on Biological Diver sity, for
sustainable agriculture and food security.

This first paragraph of this article states the
objectives of the Treaty:

e Theconservation (seein particular Ar-
ticle 5) and sustainable use (seein par-
ticular Article 6) of PGRFA,;

» The equitable sharing of the benefits
arisingout of their use (seeinparticular
Articles9 and 13); and

* With the ultimate goal of achieving
sustainable agriculture and food secu-
rity.

Theseobjectivesestablish, first, thefunda-
mental balanceof the Treaty between conserva-
tion and sustai nable use and second, the balance
between both of theseand benefit sharing. Third,
they emphasize the ultimate, essentially agri-
cultural, scope and aim of the Treaty. In this
connection it is to be noted that the subject
matter of the Treaty is PGRFA as defined in
Article 2: plant genetic material of actual or
potential value for food and agriculture. The
Treaty provides for its conservation, use and
benefit sharing for the purpose of achieving
sustainable agriculture and food security.

The paragraph makes the explicit state-
ment that the objectives of the Treaty are to be
attained “in harmony with the Convention on
Biological Diversity.” It was the origina re-
guest of both Agenda 21, adopted at UNCED in
1992, and the FAO Conferencein 1993 that the
adaptation of the International Undertaking
should beinharmony withthe CBD. TheTreaty

provides a more detailed regime applicable to
PGRFA within the overall regime applicableto
biodiversity in general. For the PGRFA in-
cluded in the Multilateral System, the Treaty
provides for mutually agreed terms of access
and benefit sharing that have been pre-agreed
by the Parties on a multilateral basis.

Biodiversity isdefined very broadly in the
CBD as “the variability among living organ-
ismsfrom all sourcesincluding, inter alia, ter-
restrial, marine and other aquatic ecosystems
and the ecol ogical complexesof whichthey are
part; thisincludes diversity within species, be-
tween species and of ecosystems.” The CBD
thereforeencompassesall thevariability among
the building blocks of life (i.e., genetic diver-
sity), different lifeforms(speciesdiversity) and
the interrelationships of life (ecosystem diver-
sity). In other words, the CBD is the legaly
binding umbrella for all levels and forms of
diversity. The Treaty, in contrast, focuses on
onespecificareaof biological diversity, namely,
the diversity of plants used for one particular
purpose, namely food and agriculture. Itisnev-
ertheless apparent that the objectives of the
CBD and the Treaty are complementary, and as
such, need to operate in harmony.

Unlike the International Undertaking,
which specifically referred to the concept of
‘availability’ in its objectives, the Treaty does
not mention access as one of its objectives.
However thenotion of availability isimplicitin
the notion of sustainable use.

1.2 These objectives will be attained by closely linking this Treaty to the Food and
AgricultureOrganization of the United Nationsand to the Convention on Biological

Diversity.

Having defined the objectivesin thefirst para-
graph, the second paragraph proceeds to state
oneimportant aspect of the meansby which the
objectivesareto beattained. The negotiators of
the Treaty recognized that PGRFA are an im-

portant component of biodiversity ingeneral, as
well as an essential basis for agriculture and
food security. Somenegotiators, and at onetime
the Conference of the Partiestothe CBD, > had
thought that the Treaty might be adopted as a

53 See Conference of the Partiesto the CBD, Decision I11/11, at para. 18.
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protocol to the CBD, which would naturally
emphasize the environmental dimension of the
Treaty. However, the agricultural dimension of
the new Treaty and the importance of PGRFA
for world food security and theneed for special-
ized agricultural expertise in the implementa-
tion of the Treaty warranted its adoption as a
separate agreement within the constitutional
framework of FAO. The second paragraph rec-
ognizes this twofold dimension of the Treaty
and requiresthat closelinks be established both
with the FAO, representing the agricultural
interest and expertise, and the CBD, represent-
ing the interests and expertise of general
biodiversity and the environment.

i) FAO —The FAO has along-standing
involvement with PGRFA which goes
back to the 1960s.>* The International
Undertaking on Plant Genetic Re-
sources was adopted by the FAO Con-
ferencein 1983 and was, as stated ear-
lier, the first international instrument
that addressed the conservation and
sustainableuseof PGRFA.1n 1989, the
FAO Conference adopted a series of
Agreed Interpretations of the Interna-
tional Undertaking. The FAO is aso
the focal point in the UN system for

Article 1

world food security and wasthe host of
the World Food Summit in 1996. The
link to FAO istherefore alogical one,
asisthe decision to place the Treaty’s
Governing Body and Secretariat within
FAO. A potential consequence, at the
national level, would be to expect the
responsible ministry of agriculture to
bethe“lead agency”. Inany case, given
the agricultural flavour of the Treaty,
theministry responsiblefor agriculture
should beclosely involvedinitsimple-
mentation.

CBD - In abroader context, as speci-
fied in the Preamble, the issue of
PGRFA is aso closely linked to the
CBD. Adopted as part of the UNCED
in 1992, the CBD provided a compre-
hensive framework for the conserva-
tion and sustainable use of biological
diversity, and a framework for access
to genetic resources and sharing the
benefits of their utilization. I1ts empha-
Sis is on decision-making at the na-
tional level, inrecognition of thesover-
eign rights that states have over their
natural resources (including bio-
diversity). (For a description of the
CBD, see Box 3))

> \While some activities took placein the 1950s, the 1961 Technical Meeting on Plant Exploration and
Introduction was the first initiative on awide multilateral basis. For a history of FAO’sinvolvement
in plant genetic resources, see Robin Pistorius, “ Scientists, plants and politics. A History of the Plant
Genetic Resources Movement” (Rome: International Plant Genetic Resources Institute, 1997).
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Article 2 — Use of Terms

Article 2

For the purpose of this Treaty, the following terms shall have the meanings
hereunder assigned to them. These definitions are not intended to cover trade in

commodities;

The purpose of definitionsin legal instruments
isto provide agreed specific meaning to certain
termsusedintheTreaty. IninterpretingaTreaty,
terms are normally given their ordinary mean-
ing according to everyday usage. However,
sometermsmay need to begiven specific mean-
ings that may differ from normal usage. The
way in which such terms are defined can and
will affect the nature and scope of the obliga-
tions assumed and rights accorded under the
Treaty. Thedefinitionsfoundinthissectionare
thus fundamental in determining the scope of
the Treaty. Since the definitions section forms
part of the binding terms of the Treaty, the
definitions found in this section prevail in the
event of any inconsistency with their usua
meaning.

The definitions given in Article 2 are of
courselimited in their application to the Treaty
itself. In particular, the negotiators have been
careful toindicatethat thesedefinitions, includ-
ing in particular the definition of PGRFA, do
not cover tradein commodities. Thiswasintro-
ducedto prevent misinterpretingtheterm* prod-
ucts’ in Article 13.2(d)(ii) asreferring to com-
modities.> Indeed it isi mportant to recall that
the Treaty refersto plant genetic resources and
not to plants or crops as commodities.

Eight terms are defined in this Article. As
will be seen in more detail below, most of the
definitions are based, more or less closely, on
those found in the CBD.

“In situ conservation” means the conservation of ecosystems and natural habitats
and the maintenance and recovery of viable populations of speciesin their natural
surroundings and, in the case of domesticated or cultivated plant species, in the
surroundings wher e they have developed their distinctive properties.

The Treaty’s definition of “in situ conserva-
tion” isidentical to that in the CBD, with the
exception of the limiting reference to plant
species. It acknowledgesthat genetic resources
exist both in natural ecosystems and human
created agro-eco-systems. Thus, the definition
of this term extends to both wild and domesti-
cated genetic resources for food and agricul-
ture. Wild genetic resourcesoccur insituwhere
they exist in natural surroundings such as eco-
systems and habitats. Domesticated or culti-
vated species occur in situ where they exist in
“the surroundings where they have developed
their distinctive properties.”

Inaddition to addressing the“ maintenance
and recovery of viable populations of species’,
the Treaty’ sdefinition of “in situ conservation”
with respect to wild species extends to the
conservation of the actual ecosystems, as well
as the natural habitats that populations of spe-

55
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cies depend on. This definition therefore im-
plicitly recognizesthat in situ speciesconserva
tion of wild species cannot be successful with-
out conserving the environment in which the
popul ations of those species exist.

With respect to the in situ conservation of
domesticated or cultivated plant species, the
phrase “in the surroundings where they have
developed their distinctive properties’ refersto
the development of identifiable plant varieties,
such as landraces, within man-made agricul-
tural systems. Thisapplieswhether or not those
plantsarereproductively isolated from thewild
populations from which they originated. The
termwould alsorefer toaresearch centre, if that
is where the distinctive properties of a given
variety were devel oped.

The term “in situ conservation” is only
used once in the Treaty, namely, in Article

It should be noted that the common usage of “commodities” would exclude PGRFA. See:
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5.1(d), which statesthat each Contracting Party
will “promotein situ conservation of wild crop
relatives and wild plants for food production”.

Unlike the CBD, no separate definition is
given of theterm“in situ conditions’. However
the meaning is clear from thetermsused in the
definition of “in situ conservation”, whichisin

line with the definition used in the CBD. The
definitioninArticle2 of the CBD reads: “Insitu
conditions means conditions where genetic re-
sources exist within ecosystems and natural
habitats, and, in the case of domesticated or
cultivated species, in the surroundings where
they have developed their distinctive proper-
ties.”

“EX situ conservation” means the conservation of plant genetic resour ces for food
and agriculture outside their natural habitat.

With the exception of the use of the more
specific “plant genetic resources for food and
agriculture” instead of “ componentsof biologi-
cal diversity”, the definition used in the Treaty
isidentical to that found in the CBD.

Thetermincludesconservation of PGRFA
in genebanks in the form of seed, tissue or
pollen; in plantations; or in botanic gardens or
other live collections, such asex situ conserva
tion stands. The definition also includes bio-
logical resources cultivated in areas other than
those where they had developed their distinc-
tive properties and maintained on farms that
have not contributed to the development of
those properties (for example, fruit treeskeptin
afield genebank or orchard).

Ex situ conservation is an important tool
for the conservation of plant biodiversity, as
well as to allow for the recovery of PGRFA
following natural and humanitarian emergen-
cies, and to provide continuous access to plant
genetic resources to plant breeders, other re-
searchers, farmers and indigenous and local
communities. Insuch cases, theroleof good and
accessible documentation is very important.

Theonly referencetothistermintheTreaty
can befound at Article5.1(e), which states that
each Contracting Party will, inter alia, “ cooper-
ate to promote the devel opment of an efficient
and sustainablesystem of exsitu conservation”.

“Plant genetic resources for food and agriculture’ means any genetic material of
plant origin of actual or potential value for food and agriculture.

“Genetic material” meansany material of plant origin, including reproductive and
vegetative propagating material, containing functional units of heredity.

Astwo of themost important termsfound inthe
Treaty, therewasconsi derabledebateover these
definitions, which lasted right up to the actual
adoption of the Treaty. The main issue was
whether or not to expand the definition of
PGRFA to include not only genetic material of
plant origin, but also its genetic parts and com-
ponents. The issue is linked closely with the
provisions of Articles 12 and 13 on access to
PGRFA and benefit sharing in the Multilateral
System. The final compromise was to refrain
from including the reference to genetic parts
and components in the definition of PGRFA,
buttoincludeitin Article 12.3(d) in connection
with the ban on the claiming of intellectual
property rights over material received from the
Multilateral Systemintheformreceived. Some
ambiguities remain in the wording of Article
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12.3(d), which will be commented on in con-
nection with that provision. Under Article
13.2(d)(ii), the right of recipients to take out
intellectual property rights over derivatives of
material accessed from the Multilateral System
isimplicitly recognized. Article 13.2(d)(ii) pro-
videsfor recipients of material to make manda-
tory or voluntary paymentswhere plant genetic
resources products that incorporate material
accessed fromtheMultilateral System arecom-
mercialized.

Under the definitions as they now stand,
PGRFA are defined as meaning any genetic
material of plant origin of actual or potential
value for food and agriculture, and in its turn,
genetic material is defined as any material of
plant origin, including reproductiveand vegeta-



tivepropagating material, contai ning functional
unitsof heredity. Thesedefinitionsparallel ssimi-
lar definitions in the CBD.

Thefollowingthreecommentscanbemade
on the content of these definitions:

* PGRFA aresubject to theprovisionsof
the Treaty only insofar as they have
value for food and agriculture. The
requirement that genetic material must
have actual or potential valueif itisto
beclassed asPGRFA isdrawnfromthe
paralel definition in the CBD. In this
connection, itisto be noted that almost
al plant genetic resources may be of
potential value: indeed that value may
only be realized when future needs
arise, asfor examplein the case of pest
or diseaseresistant traits. Of particular
importance however is the restriction
that the value must be for food and
agriculture. Indeed the Treaty covers

Article 2

only plant geneticresourcesin sofar as
they are used, or can be used, for food
and agriculture, and does not cover
their use for any other purpose.

* PGRFA are defined as genetic mate-
rial, and “genetic material” is defined
ascontaining functional unitsof hered-
ity. It can be argued, therefore, that
functional unitsof heredity (i.e. genetic
parts and components such as indi-
vidual genesor gene sequences) arenot
in themselves PGRFA, although they
are part, or components, of PGRFA.
The definition, however, remains am-
biguousinthisrespect, and may needto
be clarified by the Governing Body.

* Theterm “functional unit of heredity”
is not defined, but would appear to
include at least all genetic elements
containing DNA (deoxyribonucleic
acid) i.e. genes.

“Variety” means a plant grouping, within a single botanical taxon of the lowest
known rank, defined by thereproducible expression of itsdistinguishing and other

genetic characteristics.

The plant kingdom has been classified into a
ranking system containing many divisions and
sub-divisions. The most commonly used ranks
of classification in the plant kingdom are, in
descending order, Division, Class, Order, Fam-
ily, Genus and Species. These ranks are called
taxonomic groups, or “taxa’ for short. While
the above are the main taxa, most taxonomists
would continuethe classification to thelevel of
sub-species, and even botanical races.

The rank of species denotes a group of
individuals that share a long number of herit-
ablecharacteristics, butwhicharemainly repro-
ductively isolated, that is, the individuals of a
species cannot usually interbreed by natural
means with individuals of another species.

Although the rank of speciesisan impor-
tant botanical classification, it is clear that the
plants within a species can be very different.
Farmersand growersneed plantsthat areadapted
totheenvironment inwhichthey aregrownand
which are suited to the cultivation practices
employed. Therefore, farmers and growers use
a more narrowly defined group of plants, se-
lected from within a species, called a plant
“variety”, (not necessarily, in the precise sense
used in the UPOV Convention).

The definition found in the Tregty, whichis
similarinma5ne/ respectstothat foundintheUPOV
Convention,™ dtates that it is “a plant grouping
within a single botanica taxon of the lowest
known rank” (i.e. sub-species or botanical race).

% The UPOV Convention defines plant variety” in Article 1(vi) as:

“aplant grouping withinasinglebotanical taxon of thel owest known rank, which grouping, irrespective
of whether the conditions for the grant of a breeder’ s right are fully met, can be
— defined by the expression of the characteristicsresulting from agiven genotype or combination of

genotypes,

— distinguished from any other plant grouping by the expression of at least one of the said

characteristics and

— considered as a unit with regard to its suitability for being propagated unchanged;”.
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Moreover, this definition clarifies that a
variety’ sdistinguishing and other genetic char-
acteristics must remain unchanged through the
process of propagation. In essence this reflects
the‘distinctness’, and ‘ stability’ criteriaset out
in the UPOV Convention. If a plant variety
grouping does not meet these criteria, it is not
considered to be a“variety” for the purpose of
the Treaty.

Theterm*“variety” appearsintheTreaty in
two placesinArticle6. Article6.2(b) statesthat
the sustainable use of PGRFA may include
measuressuchas" strengthening researchwhich
enhances and conserves biological diversity by

maximizing intra- and inter-specific variation
for the benefit of farmers, especially those who
generate and use their own varieties’. Article
6.2(g) addresses “reviewing, and, as appropri-
ate, adjusting breeding strategies and regula
tions concerning variety release’.

It is interesting to note that the use of the
termin Article 6(b) refersto farmers varieties.
Thesemay, infact, not always meet the criteria
of stability referred to above. Theremay indeed
be alack of consistency between the definition
of “variety” andthe actual useof theterminthe
Treaty.

“Ex ditu collection” means a collection of plant genetic resources for food and
agriculture maintained outside their natural habitat.

Similar to the term “ex situ conservation”, this
term focuses on the physical collection of plant
genetic resources held outside the environment
where the plants developed their distinctive
properties.

Most of the ex situ collections are held in
national seed banks. The |ARCs of the CGIAR
hold about 12% of the world’s ex situ collec-
tions of PGRFA®’ and also have major crop
improvement programmes, organized in col-
|aborationwithnational programmes. They hold

most of their exsitu collections‘intrust’ for the
benefit of the international community under
agreements with FAO (see Box 10).

The term “ex situ collections’ is used in
Article 11, which addressesthe coverage of the
Multilateral System. Article11.5 statesthat the
Multilateral System shall include the plant and
genetic resources for food and agriculture held
in the ex situ collections of the IARCs of the
CGIAR. Further reference to thisissueis made
in Article 15.1

“Centreof origin” means a geogr aphical area where a plant species, either domes-
ticated or wild, first developed its distinctive properties.

“Centreof crop diversity” meansageographicar eacontainingahigh level of genetic
diversity for crop speciesin in situ conditions.

The terms “centre of origin” and “centre of
diversity” or “centre of crop diversity” areused
intheTreaty ontwo occasions. First, the Pream-
ble acknowledges the past, present and future
contributions of farmers, “ particularly thosein
centresof originanddiversity”. Second, Article
9.1 states that “the Contracting Parties recog-
nize the enormous contribution that the local
and indigenous communities and farmers of all
regions of the world, particularly those in the
centres of origin and crop diversity, have made
and will continue to make”.

57 State of the World Report, 1996.
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Asinthedefinitionof “insitu” conservation,
the definition makes reference to both wild and
domesticated plant species. However, theempha
sisinthedefinitionisontheprocessof domestica
tion and cultivation carried out by farmers and
indigenous communities in the centres of origin
and crop diversity, given the use of the phrase
“first developeditsdistinctiveproperties’. Never-
theless, it can still be difficult to determinein any
particular case where a plant species first devel-
oped its distinctive properties.

Moreinformation about the centresof origin
and centres of diversity can be found in Box 4.



Article 3 - Scope

Article 3

This Treaty relatesto plant genetic resourcesfor food and agriculture.

The scope of the Treaty is all PGRFA, as de-
fined in Article 2. The Multilateral System of
access and benefit-sharing established by the
Treaty coversonly those cropslisted in Annex
| that are under the management and control of
the Contracting Parties, and in the public do-

main. But the Treaty as awhole, including the
substantive articles on conservation and sus-
tainableuse, international cooperation, theGPA,
networks, the Global Information System, and
thefunding strategy, coversall PGRFA, and not
just the cropslisted in Annex 1.
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PART Il —

Article 4 — General Obligations

Article4

GENERAL PROVISIONS

Each Contracting Party shall ensure the conformity of its laws, regulations and
procedureswith itsobligations as provided in this Treaty.

Thisprovisionisof particularimportance: while
therightsand obligationsunder the Treaty areat
thelevel of theContracting Partiestothe Treaty,
the Multilateral System of access and benefit-
sharing will, in part, operate in practice at the
level of individuals and within the sphere of
private contract law and administrative proce-
dures. Article 12.5, for example, provides that
Contracting Parties shall ensure that an oppor-
tunity to seek recourse is available under their

legal systems in case of contractual disputes
arising under MTAs entered into within the
framework of the Multilateral System. The ob-
ligation assumed by Contracting Parties under
this Article is concrete and unqualified. How-
ever, the provision does not require each Con-
tracting Party to adopt new laws and regula-
tions, if it is satisfied that the obligations as-
sumed under the Treaty can be implemented
effectively under existing lawsand regulations.
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Article5

Article 5 — Conservation, Exploration, Collection,
Characterization, Evaluation and Documentation of
Plant Genetic Resources for Food and Agriculture

Theprovisionsof Article5and 6 werebasically
non-contentiousintheTreaty negotiations. They
nevertheless are central to the Treaty and pro-
vide a modern framework for action on the
conservation and sustainable use of PGRFA.>®
The provisions expand and modernize the ear-
lier provisionsof theInternational Undertaking
(Articles3and4inparticular), devel opaPGRFA

application of themes that are set out in the
CBD, and draw heavily on the areas identified
in the GPA adopted by the International Tech-
nical Conferenceon Plant Genetic Resourcesin
Leipzig in 1996 (see Box 15), especialy those
identified as prioritiesin decision 111/11 of the
CBD.

5.1 Each ContractingParty shall, subject tonational legislation, and in cooper ation with
other ContractingPartieswhereappropriate, promoteanintegrated approachtothe
exploration, conser vation and sustainableuseof plant geneticresour cesfor food and
agricultureand shall in particular, as appropriate:

The chapeau of Article 5.1 callsfor promoting
an integrated approach to the exploration, con-
servation and sustai nable use of PGRFA and, in
this sense, draws together the provisions of
Articles5and 6. None of theprovisionsof these
two articles can stand alone: all of the actions
required must form part of an integrated ap-
proach if they are to be effective. Survey and
inventory activities, for example, would be of
little use if subsequent action is not taken to
collect, conserve and use the PGRFA.

ThisArticle, likethe Preamble, recognizes
the principle of national sovereignty. It specifi-
cally statesthat while Contracting Parties shall
promote the exploration, conservation and sus-
tainable use of PGRFA, this nevertheless re-
mains “subject to national legislation”.

Normally any subjection of a Contracting
Party’ sobligationsunder aninternational treaty
to its national legislation is somewhat suspect.
In this particular case, the insertion serves to
indicatethat, evenwheretheactionsaretakenin
cooperation with other Contracting Parties, the
final decisions regarding the promotion of an
integrated approach to the exploration, conser-
vation and sustainable use of PGRFA lie with
thestateinwhichtheplant geneticresourcesare
to found.

This chapeau aso acknowledges that in
some cases cooperative action with other Con-
tracting Parties may well be called for in order
to achieve thisgoal.

It isimportant to note that this article only
imposes a commitment to promote an inte-
grated approach to the exploration, conserva
tion and sustainable use of PGRFA. This obli-
gation does not include the duty to regulate,
although regulation would be one method by
which countries could meet their obligation to
“promote an integrated approach”. The Treaty
does not specify any particular action, so much
asageneral directiontobetakentowardthegoal
to beattained. The manner inwhichthisisto be
attained is left largely to the discretion of the
Contracting Parties. In thisrespect, paragraphs
(a) to(f) serveasimportant elementsrequiredto
achieve the goals established in this Article.
These paragraphs focus on three fundamental
conservation methods: on-farm conservation
(paragraph (c)), in situ conservation (paragraph
(d)), and ex situ conservation (paragraph (€)).
They also address other steps involved in the
conservation of PGRFA: surveying and inven-
torying (paragraph (a)), collection (paragraph
(b)), and monitoring (paragraph (f)). Theprovi-
sions concerning monitoring relate to all three
methods of conservation. The steps and meas-

% See generdly, H. David Cooper, The International Treaty on Plant Genetic Resources for Food and

Agriculture, in Reciel, Vol. 11, No. 1, 2002.
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ures set out these paragraphsare not intended to
be exhaustive.

Finaly, while the various paragraphs of
Article 5.1 list a number of areas in which

concrete action should be taken, the use of the
words* asappropriate” indicatesthat each Con-
tracting Party has a good deal of discretion in
choosing the most appropriate ways for it to
fulfill its general obligation.

(a) Survey and inventory plant genetic resourcesfor food and agriculture, taking into
account the status and degree of variation in existing populations, including those
that are of potential use and, asfeasible, assess any threatsto them;

Asismadeclearinthefirst priority activity area
under the GPA, rational conservation, both in
situ and ex situ, begins with the surveying and
inventorying of existing PGRFA. Contracting
Parties need to know what resources exist in
their countries before they are able to develop
and elaborate policies and strategies for the
conservation and utilization of PGRFA.

Countriesthat have ratified the CBD, pur-
suant to Article 7, have accepted responsibility
to identify and monitor components of biologi-
cal diversity important for its conservation and
sustainable use. However, FAO Country Re-
ports prepared in 1995 in connection with the
formulation of the GPA indicated that little
systematicwork had beendoneinthisregardfor
many crops and their wild relatives. The same
principle applies to threats to PGRFA.

Surveyshelp identify areaswith high natu-
ral plant genetic diversity and areaswhere plant
geneticdiversity isat risk, aswell asthe state of
ex situ and national collections. These are the
necessary factual basesthat must bedetermined
before Contracting Parties can proceed to mini-
mize and eliminate threats to PGRFA, as pro-
videdfor in Article5.2. Surveying andinvento-
rying will provide database information on the
identification, characterization, evaluation and
utilization of theexisting germplasm pool of the
country’swild array of flora. Such inventories
are needed in order to devel op appropriate con-
servation strategies and to ensure complement-
arity between in situ and ex situ conservation.

Paragraph (a) calls on Contracting Parties
to pay attentionintheir surveysandinventories
to both (i) the status of existing populationsand
(i1) the degree of variation within those popul a-
tions. Inthisconnection, itisuncertain whether
the term “of potential use’ qualifies the term

9 e http://www.nathimus.ku.dk/bot/fleth.htm.
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“populations’ or “PGRFA”. If it were taken as
qualifying theterm “PGRFA”, it would appear
to be unnecessary and duplicative, given that
PGRFA are defined in Article 2 as meaning
genetic material of actual or potential valuefor
food and agriculture. For thisreasonit could be
arguedthat theterm* of potential use” shouldbe
taken asqualifying theterm “ populations’. Re-
gardless of which interpretation is adopted, it
remainsdifficult to ascertain which PGRFA, or
which populations, may be of potential use,
given that new ecological conditions and chal-
lenges may throw up the need for different
characteristicsthat may not hitherto have proved
to beof actual commercial value. Thereference
to “potential use” evidences the precautionary
approach adopted by the Treaty.

Theemphasison the degree of variationin
existing populations reflects the importance of
intra-species as well as inter-species diversity
of PGRFA for plant breeding programmes.

Much of theinventory/survey work recently
performed has been undertaken in environments
selected for their high diversity. Work in areas
where modern cultivars have substantidly re-
placed traditiona cultivars has been limited. For
the most part, the scale of many projects hasbeen
small and often only 3-6 cropshave been selected
for study, over severa villages in 3 to 4 agro-
ecological zones. The “Flora of Ethiopia and
Eritred’ project, however, provides one example
of anattempt towork at awider scale. Theproject,
which was initiated in 1980, aims to survey and
inventory al the flora of Ethiopia and Eritrea
When completed, theFl oraof Ethiopiaand Eritrea
will be a medium-sized to large African flora
manual, covering approximately 7,000 species of
vascular plants, of both indigenousand important
cultivated species.™ The project has developed
capacity on plant taxonomy and includes intra-



specific crop diversity studies to help assess the
amount and distribution of crop diversity. In gen-
eral, however, PGRFA inventories and surveys
have tended to provide a “sngpshot” of plant
geneticdiversity rather thanagoodoverall estima
tion that could be used for future monitoring.

Article5

It is important to note that Contracting
Partiesare alsoto assessany threatsto PGRFA.
This provides the rational for identifying the
PGRFA to be collected under Article 5.1(b).

(b) Promote the collection of plant genetic resources for food and agriculture and
relevant associated information on those plant genetic resources that are under

threat or are of potential use;

Contracting Parties are expected to collect
PGRFA that are under threat or are of potential
use. PGRFA that are under active use or are not
threatened need not be collected, although in
practice they may well be included in ex situ
collections so that samples can be made avail-
ablefor further research and breeding. Collec-
tionof plant geneticmaterial beganvery earlyin
history (see Harlan, Crops and Man), but in
modern times peaked in the early 1970s. This
was partly due to the need to enhance the con-
tribution of PGRFA to new agricultural devel-
opment. It wasalsoin part sparked by thenewly
felt need to preserve genetic variability, threat-
ened by the replacement of traditional varieties
of themajor crops by higher yielding cultivars.
For the most part, collections are held in
genebanks. Supporting planned and targeted
collecting of PGRFA isapriority activity area
of the GPA.

This paragraph addresses not only the
PGRFA per se, but also “relevant associated
information”. Ex situ collectionsof PGRFA are

more useful for plant breeding if the breeders
have full information on the samples collected
and clues as to the possible traits they may
exhibit. Theterm “relevant associated informa-
tion” is not defined, but Article 12(c), in con-
nection with the Multilateral System, refersto
“all available passport data and, subject to ap-
plicable law, any other associated available
non-confidential descriptiveinformation”. Ele-
mentsthat could constitute“ relevant associated
information” are aso discussed under Article
5.1(e).

It is unclear from atextual reading of this
paragraph whether the qualifying clause “that
areunder threat or are of potential use” refersto
PGRFA that areto be collected in general, or to
those PGRFA on which relevant associated
information is to be collected. However, the
sense of the paragraph would sustaintheformer
interpretation rather than the latter, despite the
lack of commas surrounding the words “and
relevant associated information on those plant
genetic resources’.

(c) Promote or support, as appropriate, farmers and local communities’ efforts to
manageand conser veon-farmtheir plant geneticresour cesfor food and agriculture;

This paragraph and the subsequent paragraph,
separate in situ conservation into the distinct
activities of on-farm conservation and in situ
conservation of wild PGRFA (see Paragraph
(d)). Thisisan exampleof greater specificity in
the Treaty ascomparedtothe CBD, and reflects
thetreatment of insitu conservationinthe GPA.
This is the first time that the specific role of
farmers and local communities in conserving
genetic resources has been recognized in ale-
galy binding international treaty.

Paragraph (c) calls for promotion or sup-
port of farmersandlocal communitieseffortsto
manage and conserve their PGRFA on-farm.
Where such efforts are lacking, then the Con-

tracting Parties should strive to promote them.
Where they do exist, the Contracting Parties
shouldsupport thoseefforts, presumably through
technical and financial support. The extent to
which this support is provided, and the means
by which it is provided, isleft to the individual
Contracting Parties to determine.

Various projects serve as examples of the
kind of support that can be provided:

* InEthiopia, the United Nations Devel-
opment Programme (UNDP)/GEF sup-
ported a project to promote “A Dy-
namic Farmer-based Approach to the
Conservation of Plant Genetic Re-
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sources” % After constructing 12 com-
munity genebanks, the project is now
working to link these to locally used
seed storage systems in order to
strengthen the seed supply and enhance
itsviability. Thishelpsto preserve the
traditional storagesystemandlinkitto
national research stations, universities
and ministries.

* The Biodiversity Use and Conserva-
tion in Asia Program (BUCAP) is an
initiative that addresses the problems
of narrowing geneticdiversity inricein
Asiaand inadequate farmers participa-
tion in agricultural development. It is
currently being implemented in Bhu-
tan, Laos and Vietnam.

Active measures must be taken to promote
or support on-farm conservation of PGRFA.
Modern plant breeding has been remarkably
successful in helping raise yields, and in im-
proving resistance to pests and diseases and
quality of food products, especially in favour-
able environments. Farmers choose crops and
cultivarsfor planting based on their unique set
of productionand consumptionconditions. Their
choices aso determine their level of on-farm
conservation. Farmers planting decisions are
driven by agro-ecological factors, market and

socio-economicfactorsandavailability of plant-
ing materials. For some farmers, particularly
thosein highly heterogeneousproduction aress,
or where market development is very limited,
maintaining a diverse set of plant genetic re-
sourcesisthe most efficient meansof managing
their farming system. For others however, the
adoption of amore narrow set of plant genetic
resourcesmay best servetheir interests, leading
to a lower level of crop diversity. In the first
instance there is a high degree of compatibility
between the private interest of the farmer, and
the public interest in conserving genetic re-
sourcesand evolutionary processesfor possible
future use. In the second case, however, public
and private interests diverge, and some sort of
intervention may be necessary to providefarm-
ers with the necessary incentive to conserve
plant genetic resources on-farm.

On-farm conservationisimportant because,
in addition to genetic diversity, it preserves
evolutionary interactionsnecessary for thecon-
tinuous adaptation to shifting environmental
conditions, such as changesin pest popul ations
or climate. It is the best way to uphold the
knowledge of thefarming systemsinwhich the
cropshaveevolved. Finally, on-farm conserva-
tion providesacontinuing source of germplasm
for ex situ collections.

(d) Promotein situ conser vation of wild crop relativesand wild plantsfor food produc-
tion, including in protected ar eas, by supporting, inter alia, the effortsof indigenous

and local communities;

Natura ecosystems hold important PGRFA, in-
cluding endemic and threatened wild crop rela
tives and wild plants that produce food. This
genetic diversity, because of interactions that
generatenew biodiversity, ispotentially an eco-
nomically important component of natural eco-
systemsand cannot easily bemaintained ex situ.
Where natural ecosystems are not managed
sustainably, erosion of PGRFA will inevitably
result.

The focus of this paragraph isthe “in situ
conservation of wild crop relatives and wild
plants for food production”. The wild relatives

of crop plants, which include the progenitors of
crops, as well as species more or less closely
related to them, constitute an increasingly im-
portant resourcefor improving agricultural pro-
duction and for maintaining sustainable agro-
ecosystems. Whilemost farmersand plant breed-
ers normally prefer to work with existing
cultivars or advanced breeding materials, as
they aremoreproductiveandrelatively easier to
interbreed, they sometimes need to search fur-
ther afieldtofind specifictraitswhenfaced with
new or evolved pests and diseases or other
ecological challenges.

60 gee Report of the Scientific and Technical Advisory Panel Selective Review of “Dynamic Farmer-
Based Approach to the Conservation of African Plant Genetic Resource” (1999), available at:
www.gefweb.org/ COUNCIL/GEF_C15/GEF_C15_Inf.21.doc.



Using conventional methods, wild rela
tives of crops are generaly more difficult to
work with, in that undesirable traits aready
present may be difficult to separate from the
desirabletrait. But wherethey areused, they can
have quite dramatic results. Historically, they
have contributed many useful genes to crop
plants, and modern varieties of most crops now
contain genesfromtheir wild relatives. Inmod-
ern varieties of potatoes, wheat, barley, rice,
maize and oat, among other crops, traits from
wild relatives have improved productivity as
well astolerance to pests, disease and difficult
growing conditions.

Germplasm collection of wild crop rela-
tives serves a multitude of purposes. They are
gene repositories, preserving alleles of poten-
tial agronomic utility that have not been cap-
tured in the gene pool of elite cultivars, and
provide reference material for which abody of
information may be accumulated through study
by different researchers. Thewise conservation
and use of crop wild relatives are essential
elementsfor increasing food security, eliminat-
ing poverty, and maintaining the environment.

With theincreased use of modern (or labo-
ratory) biotechnology, it is becoming increas-
ingly common to use genes from wild crop
relatives and transfer them to cultivated varie-
ties. This therefore increases the value of such
wild species to PGRFA.

In addition to domesticated crops, wild
biodiversity provides a diverse range of edible
plant and speciesthat have been and continueto
be used as wild sources of food. About 7000
speciesof plantshavebeen used for humanfood
at onetime or another. Wild sources of food in
general remain particularly important for the
poor and landless, and are especially important
during times of famine, insecurity or conflict,
where normal food supply mechanismsaredis-
rupted and local or displaced populations have
limited access other forms of nutrition. Even at
normal timeswild foods are often important in
complementing staple foods to provide a bal-
anced diet.
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Article5

As stated previoudly, in situ conservation
aimsto include not only the conservation of the
geneticresources, but also elementsof theenvi-
ronment in which they have devel oped.

The reference to “protected areas” isalso
important. Effortsneed to be madeto ensurethe
management of wild crop relatives and other
useful species for food and agriculture within
protected areas. Theremay, of course, beissues
to resol ve concerning the complementary man-
agement of specific speciesof valuetofood and
agriculture and other forms of wildlife.

The paragraph specifically acknowledges
the efforts of indigenous and local communi-
ties. At the sametime, thereisaclear statement
that supporting theeffortsof local communities
is only one of many ways in which in situ
conservation can be promoted.

The United Nations Educational, Scien-
tific and Cultural Organization’s (UNESCO)
work inthe Man and the Biosphere programme
isan example of supporting anumber of activi-
ties that are of particular importance for the
conservation of genetically important wild crop
relatives situated in forest habitats (for exam-
ple, the M azatlan Biosphere Reservein Mexico
for wild perennial teosinte/maize).

Other examples include:

* Thelnternational Network for the Im-
provement of Banana and Plantain
(INIBAP) supported projectsoninsitu
conservation of banana and plantains
in the Great L akes areain Uganda and
Tanzania®!

* A multi-partner project on conserva-
tion and improvement of crop produc-
tion supported by the McKnight Foun-
dation supports work by University of
Guadalgjara and by the Instituto
ManantlandeEcologiay Conservacion
de la Biodiversidad (IMECBI0).%

» TheMexico Country component of the
International Plant Genetic Resources
Institute(IPGRI) global project” Streng-

See www.inibap.org/presentation/onfarm-conservation_eng.htm.
Conservation of Genetic Diversity and Improvement of Crop Production in Mexico: A Farmer-Based

Approach. The project entails (1) a description and analysis of the relationships between farmer
knowledge, socio-economic factors, and genetic diversity in the Mexican milpaagroecosystem; (2) a
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thening the Scientific Basis of In Stu
Conservationof Agricultural Biodivers-
ity On-Farm” inthe Y ucatan, a project

on shade coffee plantations and their
associated biodiversity.®3

(e) Cooperateto promote the development of an efficient and sustainable system of ex
situ conservation, giving due attention to the need for adequate documentation,
characterization, regeneration and evaluation, and promote the development and
transfer of appropriate technologies for this purpose with a view to improving the
sustainable use of plant genetic resourcesfor food and agriculture;

A large amount of PGRFA vital to world food
security isstored exsitu. Most of thisPGRFA is
stored in national genebanks.®* Important col-
lections are aso held by the IARCs of the
CGIAR. Thereis value, and a degree of secu-
rity, inthediversity of the collections, but many
of the samples held are duplicates of samples
held within the same genebank and many col-
lections are short of funds and in a perilous
condition. Thisparagraph callsfor the devel op-
ment of asystem of ex situ conservation that is
efficient and sustainable. The development of
such a system requires international coopera-
tion: an efficient and sustainable system of ex
situ conservation cannot be achieved by
focussing exclusively on individual national
collections. The GPA notesthe need for amore
rational system of genebanks that avoids, in
particular, unnecessary and unintended dupli-
cation. Indeed the GPA emphasizesthat ration-
alizing the present system and making it more
efficient could reduce costs and release money
for expanding ex situ conservation activities.
The GPA states the aim as being the devel op-
ment of an efficient goal-oriented, economi-
cally efficient and sustainable system of ex situ
conservation. The principle of cooperation is
also explicitly mentioned in Article 16 of the
Treaty, which encourages cooperation in inter-
nationa PGRFA networks. The wording of
Article 5(e) picks up thistheme indicating that
it is not enough for Parties to act separately to
promote ex Situ conservation.

In an effort to raise the quality of ex situ
collections, the FAO CGRFA has adopted, and
will keep under review, a series of Technical
Standardsfor Genebanks, covering wild, forest
and crop species. Thestandardsaredesignedin
particular to minimizetheloss of genetic integ-
rity in seed accessions during storage and re-
generation. Thestandardswereendorsed by the
FAO Commission in order that they might ac-
guireuniversal valueand bemoreeasily adopted
by countries. In this sense the standards, while
not binding, will be an essential guide for na-
tional collections and the implementation of
this paragraph of the Treaty. Under the in-trust
Agreements between the CGIAR Centres and
FAO placing collections of plant germplasm
under the auspices of FAO, signed in 1994, the
Centres undertake to manage and administer
the in-trust germplasm in accordance with in-
ternationally accepted standards, including, with
respect to the storage, exchange and distribu-
tion of seeds, thelnternational Genebank Stand-
ards endorsed by the FAO Commission.® Arti-
cle 15.1(d) of the Treaty requiresthat asimilar
provision beincluded inthe new agreementsto
be entered into between the Governing Body
and the CGIAR Centres.

Ensuring “ adequate documentation, char-
acterization, regeneration and evaluation” is
fundamental to an efficient system of ex situ
conservation, if it isto achieve its objective of
“improving the sustainable use of plant genetic

characterization of the structure of crop biodiversity and the magnitude of gene flow from wild or
cultivatedrelativesto maize, bean, and squash crops; and (3) thedevel opment and eval uation of on-farm
breeding methods to improve the productivity of local landrace germplasm through mass sel ection of
introgression from improved germplasm (maize) or wild or cultivated rel atives (bean and squash). See
http://www.grcp.ucdavis.edu/projects/projdet.htm.
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Seeweb.idrc.calen/ev-4937-201-1-DO_TOPIC.html.
According to the first Report on the State of the World's Plant Genetic Resources for Food and

Agriculture, some 88% of global PGRFA held ex situ is maintained in national collections.
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For amore detailed description of the in-trust agreements, see Box 11.



resources for food and agriculture”. “Docu-
mentation” refers to the totality of the docu-
mentation that should beavailablefor genebank
accessions, including that related to the charac-
terization, regeneration, and evaluation of the
individual accessions. “Characterization” re-
fers to the categorization of data on highly
heritabl echaracteristicsof genebank accessions,
such as colour of flowers, that are constant in
any environment, and would include informa-
tiononthenatureand extent of geneticdiversity
obtained using various technol ogies, including
molecular techniques. “Regeneration” refers
totheneedto grow out stored seedsperiodically
to ensure that they remain viable and to ensure
that thereissufficient seed for conservationand
redistribution. “ Evaluation”, ontheother hand,
relatesto the assessment of theagronomic char-
acteristics of the material, including disease or
drought resistance, including by molecul ar tech-
nologies. To alarge extent, the accessibility of
germplasm, and its usefulness for farmers and
plant breeders, will depend on the adequacy of
the documentation, characterization, regenera-
tion and evaluation of that germplasm. A re-
cently published guide on effective germplasm
collection management by IPGRI, FAO and
others® provides information on how best to
conduct information management, characteri-
zation, regeneration and evaluation activities.

The paragraph aso emphasizes that the
development of an effective system of ex situ
conservationrequiresthedevelopmentandtrans-
fer of appropriate technologies. This is one of
the objectivesof Priority Activity Area8 of the
GPA, which emphasi zes the needs of develop-
ingcountriesinthisregard, and call sfor strength-
ening field genebanks and enhancing the con-
servationactivitiesof botanicgardens. The GPA
aso puts emphasis on the need to develop
improved conservation methods including ap-
propriate in vitro and cryopreservation and in
particular low cost techniques appropriate to
local operating conditions. Therearemany non-
orthodox species for which there are not yet
appropriate and effective conservation tech-
nologies. Contracting Parties should therefore
promote the devel opment of such technologies
in their own countries, in particular because
technologies transferred from temperature cli-
mates may not always be appropriatefor condi-

66 Engels and Visser, 2003.

Article5

tionsin tropical countries. The final phrase of
the paragraph states the objective of improving
the sustainable use of PGRFA. It is unclear
whether thisrefersonly to the development and
transfer of technology or to the entire contents
of the paragraph.

Promoting the devel opment of ex situ con-
servation requires financial as well as techno-
logical support. In this context, an initiative is
underway to establish afund (the Global Crop
Diversity Trust) to provide financia support
for the development of an efficient and sustain-
able system of ex situ conservation, including
upgrading the capacities of ingtitutions, includ-
ing genebanks, to meet international standards
for the various activities carried out for ex situ
conservation (see Box 20). The Globa Crop
Diversity Trust would operate at the interna-
tional level asan essential element of the Trea-
ty’sfunding strategy (see Article 18).

Other support mechanismsalready exist at
the nationa level. For example, Cuba's Na-
tional Diversity Strategy and Action Plan pro-
motes the establishment of mechanisms to al-
low validation, use and dissemination of ge-
netic material included in ex situ collections of
plants of economic importance. In addition,
there is an on-going project to understand (1)
whether home gardens retain varietal and spe-
ciesdiversity that isundergoing genetic erosion
in other production systems, (2) how commer-
cialisation and crop introduction or improve-
ment affect species and varietal diversity in
home gardens and, (3) what targeted develop-
ment interventions enhance home garden
biodiversity and improve family nutrition and
income.

To the extent that such mechanismsdo not
dready exist at the international or national
levels, the paragraph would require the Con-
tracting Parties to cooperate to establish them.

Together, the forgoing paragraphs (c), (d)
and (e) can contributeto achievetarget I X of the
CBD’sGlobal Strategy for Plant Conservation:
“70 per cent of thegeneticdiversity of cropsand
other major socio-economically valuable plant
species conserved, and associated indigenous
and local knowledge maintained”.
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(f) Monitor the maintenance of the viability, degree of variation, and the genetic
integrity of collections of plant genetic resourcesfor food and agriculture.

Theneedtodevel op anefficient and sustainable
system of ex situ collections of PGRFA was
addressed in the preceding paragraph. The cur-
rent paragraph seeksto ensure that Contracting
Parties continue to monitor the viability and
genetic variation and integrity of collections of
PGRFA. Such monitoring mightincludeactivi-
ties such as measuring seed moisture content
and thegerminability of genebank accessionsat
regular intervals, characterization during re-
generation process to verify if progenies are
true-to type, conducting baseline studiesto de-
termine the extent of variation in genebank
accessions, assessment of genetic variation and
mai ntenanceintegrity using molecular markers
at each regeneration, and monitoring of germ-
plasm management proceduresin genebanksto
determine whether materials are properly con-
served. Ultimately, the purpose of this para-
graphistoensurethat thediversity of any given
accession isconserved, either as seed, tissue or
plants. To assist in this purpose, IPGRI pro-
duces and providesfreely many publicationsto
help genebanksintheseimportant conservation
and management activities.®’

Technologiesthat can be used to study the
degree of variation of collections and monitor
geneticintegrity includemorphological charac-
terization aswell asmolecular DNA techniques
suchasRFLP, RAPD, AFLP, PCR-based tech-
niquesand micro-arrays. Analysisof isoenzyme
and other protein variations are not as widely
used at present as they used to be.

Theaboveparagraphisaimed mainly at ex
situcollections. However, itisalsoimportant to
implement appropriate monitoring for in situ
material, e.g. relating to the effects of theintro-
duction of new alien material, the effects of
introduction of new genetic material by farmers
as well as of gene flow and subsequent
introgression from cultivated as well as wild
related taxa, including that of genetically modi-
fied elements. Guidelines and other technical
publicationsare being devel oped by IPGRI and
other research institutes.

5.2 TheContracting Partiesshall, asappropriate, take stepsto minimizeor, if possible,
eliminatethreatsto plant genetic resourcesfor food and agriculture.

While Article 5.1 focuses on the action that
Contracting Parties must take to survey, inven-
tory, collect and conserve PGRFA, particularly
those under threat, and to identify threats, Arti-
cle 5.2 places a positive obligation on the Con-
tracting Parties to minimize or, if possible,
eliminate those threats. Magjor causes of |oss of
diversity of PGRFA include changing agricul-
tural practicesand lossof agricultural land. The
use of genetically modified organisms in cen-
tres of diversity may also be regarded as a
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possible threat to plant genetic resources. Pos-
sible ways of mitigating the threats include
collecting resourcesfor exsitu maintenance, the
development of in situ conservation actions,
adoption of agricultural practices which en-
hance the use of adiverse mix of varieties and
the maintenance of genetic diversity in crop
varieties by broadening the genetic base of
material sin production. The GPA describesand
promotes many of these activities. A technical
manual on germplasm collecting provides in-

Examplesinclude: “Proceduresfor Handling Seedsin Genebanks’, Practical Manualsfor Genebanks:

No. 1, (1985) IPGRI, Rome, Italy; “Handbook of Seed Technology for Genebanks’, in Handbooksfor
Genebanks No. 2 and No. 3, (1985) IBPGR, Rome, Italy; and several Technical Bulletins and
handbooks published by IPGRI, e.g. “A protocol to determine seed storage behaviour”, Technical
BulletinNo. 1, (1996) IPGRI, Rome, Italy; “ Accession management. Combining or splitting accessions
as atool to improve germplasm management efficiency”, Technical Bulletin No. 5, (2002) IPGRI,
Rome, Italy; and “ A guideto effective management of germplasm collections’, IPGRI Handbook for

Genebanks No. 6 (2003).
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formation on collecting procedures to promote
expansion of ex situ collections, whileensuring
that wild collection does not threaten the con-
servation status of wild varieties.®® Also the
earlier cited “ A guideto effective management
of germplasm collections’ IPGRI Handbook
for Genebanks No. 6 (2003) provides useful
approaches and management suggestions on
how to minimize and/or eliminate threats to
PGRFA in genebanks.

In order to implement this provision the
Contracting Partieswill need to devel op proce-

Article5

duresfor identifying and quantifying threatsto
plant genetic resourcesand systemsof monitor-
ing changesintheconservati on statusof PGRFA.
This will allow for the timely development of
procedures to minimize the effect of threats
and, possibly, takeremedial actionto eliminate
them. Somework onindicators has been under-
taken®® and work is continui ng by FAO and
IPGRI within the framework of the CBD Strat-
egy (e.g. Resolution COP7/30) and the CBD
Programme of Work on Agricultural Bio-
diversity.

68 Guarino, L., V.R. Rao and R. Reid (eds.) 1995. Collecting Plant Genetic Diversity: Technica
Guideines. CAB International, Wallingford, UK.

69 See document CGRFA-9/02/10 submitted to the 9" Regular Session of the Commission on Genetic
Resources for Food and Agriculture “ Progress Report on the World Information and Early Warning
System on Plant Genetic Resources for Food and Agriculture”, June 2002.
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Article 6

Article 6 — Sustainable Use of Plant Genetic Resources

6.1 The Contracting Parties shall develop and maintain appropriate policy and legal
measur es that promote the sustainable use of plant genetic resources for food and

agriculture.

6.2 The sustainable use of plant genetic resour cesfor food and agriculturemay include

such measures as:

This Article requires parties to develop and
maintain appropriate policy and legal measures
that promote the sustainable use of PGRFA.
The obligation in Article 6.1 is absolute and
does not contain any elements that qualify it,
such as the reference to national legislation in
Article5.1. On the other hand, thelist of meas-
ures given in Article 6.2 is illustrative only,
providing examples to the Contracting Parties
of possiblemeasuresthat they canusetoachieve
their obligationsunder paragraph 6.1 (asunder-
scored by the qualification “as appropriate”).
Aswith Article5, thisArticledraws heavily on
the priority activity areas set out inthe GPA, in
particular: broadening the genetic base of mgjor
crops; increasing the range of genetic diversity
available to farmers; strengthening capacity to
develop new cropsand varietiesthat are specifi-
cally adapted to local environments; explora-
tion and promotion of the use of underutilized
crops, and deployment of genetic diversity to
reduce crop vulnerability.

In this sense, Article 6 and Article 5.2
provideagood basisfor apolicy that stimulates
agriculturethatisbothenvironmentally friendly
and has a broad genetic basis.

The Articleismuch more specific than the
corresponding Articlesinthe CBD. Article6 of
the CBD, appropriately entitled “ general meas-
ures’, requires each Contracting Party to de-
velop or adapt “national strategies, plans or
programmes’ to reflect the measures set out in
the Convention for the conservation of bio-
diversity and the sustainable use of its compo-
nents.

“Strategies, plans or programmes’ are not
defined in the text of the CBD, but have been
refined by the Contracting Parties, though COP
decisionsand national implementation. Ascur-
rently understood, CBD Article6refersto“Na
tional Biodiversity Strategiesand Action Plans’
(NBSAPs), which have been adopted by most
Contracting Parties. NBSAPs are intended to
promote inter-sectoral cooperation, toward the
goal of “sustainableuse’, assetoutin Article 10
of the CBD.

For purposes of applying the NBSAP con-
cept within the Treaty, those terms are often
seen as sequential:

» Strategies set out specific recommen-
dations or steps for national actionsto
conserve biodiversity and sustainable
use of its components,

* Plansexplainhow astrategy’ sspecific
recommendationswill beachieved; and

* Programmesimplement strategiesand
plans.

Sustainable use of PGRFA is crucia to
both short-term and long-term food security.
PGRFA support the livelihood of every person
on Earth. They are the plant breeder’s most
important raw material and the farmer’s most
essential input. Properly managed, these re-
sources need never be depleted, for thereis no
inherent incompatibility between conservation
(Article 5) and utilization (Article 6).

(a) pursuing fair agricultural policies that promote, as appropriate, the development
and maintenance of diverse farming systems that enhance the sustainable use of
agricultural biological diversity and other natural resour ces;

The focus of this paragraph is on promoting
diverse farming systems that enhance agricul-
tural biodiversity. Farming systemsrelatetothe
whole farm rather than itsindividual elements;

they are driven as much by the overall welfare
of farming households as by goals of yield and
profitability. Farming systemsareclosely linked
to livelihoods because agriculture remains the
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single most important component of most rural
peopl€e' s lives as well as playing an important
role in the lives of many people in peri-urban
areas. Thus, inthisparagraph, the Treaty reaches
beyond its scope of PGRFA to address broader
issues of agricultural biodiversity, including at
the farming system level.

Farming systemsinvolve acomplex com-
bination of inputs, managed by farming fami-
lies but influenced by environmental, political,
economic, institutional and social factors. Re-
search and extension institutions are increas-
ingly awarethat aholistic approach, drawing on

bothlocal and external knowledge, isnecessary
toaddresspoverty and sustainability effectively.

The paragraph calls for policies that pro-
mote diversity in farming systems. It also calls
for the promotion of farming systems that en-
hance the sustainable use of agricultural diver-
Sity.

The addition of the reference to “fair”
agricultura policiesisareferencetotheneedto
ensure that agricultural policies do not have
distorting effects on trade through the granting
of subsidies disguised as measures to promote
traditional farming and sustainable agriculture.

(b) strengthening resear ch which enhances and conser ves biological diversity by maxi-
mizingintra- and inter-specific variation for the benefit of farmers, especially those
whogenerateand usetheir own varietiesand apply ecological principlesin maintain-
ing soil fertility and in combating diseases, weeds and pests,

Thisparagraph drawson Priority Activity Area
11 of the GPA: “Promoting Sustainable Agri-
culturethrough Diversification of Crop Produc-
tionand Broader Diversity in Crops’. Thepara
graph draws particular attention to the need to
ensure the highest degree of intra-specific vari-
ation or diversity (Priority Area1l), aswell as
maximizing variation between species(Priority
Area 12: “Promoting Development and Com-
mercialization of Under-utilized Cropsand Spe-
cies’). Traditional farming practices and farm-
ers management of their landraces sometimes
increase intra-specific variation as a means of
ensuring more stable yields and greater resist-
ance to diseases and pests as well as greater
adaptability to new environmental stresses. Itis
important to strengthen research to determine
which elements of these practices are robust
enough to persist through changes in farming
practices.

Diversity in cropping systems is often of
particular importance from the standpoint of
pest control. Short rotations of crops with a
uniform genetic base are particularly vulner-
ableto pest pressures. Thetwo prime examples
of thisvulnerability are the tragic potato blight
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(Phytophthorainfestans) epidemicinirelandin
the 19th century, and more recently, the corn
leaf blight (Hel minthosporummaydis) epidemic
of the 1970s in the United States. This para
graph therefore demonstratestheimportance of
maintai ning adiversegenetic baseasaresource
for farmers and plant breeders to develop crop
varieties resistant to various pest organisms.
More diverse farming systems may be less
vulnerable to pests and diseases and may offer
greater food security. Traditional farming sys-
tems tend to be more agriculturally diverse.
Recent studieshavereveal edtheextent towhich
traditional farmers seek to conserve and en-
hancethe genetic diversity of their landracesas
a means of ensuring yield stability and resist-
ance to disease and changing environmental
conditions. Seed is often brought in from out-
side the immediate farming area as a means of
enhancing the diversity of local crops; in some
societiessuch seed exchangesaresancti oned by
religious or other rituals.”® Priority Activity
Area 11 stresses the need to

“ support effortsto identify those activities
used in plant breeding, plant research and
farming systemsthat foster on-farmdiver-

See Louette, D. (2000) Traditional management of seed and genetic diversity: what isalandrace? In

Genesin the field: on-farm conservation of crop diversity. S.B. Brush (ed.), pp. 109-142, IDRC and
IPGRI, Lewis Publishers, CRC PressLLC; Parzies, H.K., Brocke, K.V., Spoor, W. and Geiger H.H.
(2001) Contrasting seed management practices for landraces of barley and pearl millet in Rajasthan,
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Box 5. Systems of Supply of Seed and Other Propagating
Material, and the Sustainable Utilization of PGRFA

Seed systemsthat supply seed and other propagating material suchasclones, arecritical indetermining
farmers choice of planting material, and thus utilization patterns of crop genetic resources. Such
systems are formed by the interaction between farmers' demand for crop varieties and the traits they
embody, and the available supply of such varieties. Seed and propagating material systemsimpact on
the degree of choicefarmershavein selecting varieties—whichin turn affectsthe degreeto which the
public good of diversity conservation is provided and ultimately the sustainability of the system of
utilization. Better understanding of how such systems impact farmers’ choices is important in
designing effortsto promote sustainable utilization.

Onthesupply side, itisimportant to understand theway in which seedsand other propagating material
are produced, including both genetic content (e.g. breeding) and physical quality (seed and clonal
production), as well as the way in which they are distributed or made available (markets, extension
packages, social exchange networks), and the costsat which they aremade available. Thedemand side
of the system iscomprised of theindividual and overall portfolio of characteristics or serviceswhich
farmers desire from seeds, clones and the genetic resources they embody, as well as the physical
attributesof thedelivery mechanism, e.g. seed and clonal quality, andthefarmers’ ultimatewillingness
to pay for such goods either in cash or kind.

Farmers, particularly small farmers, make use of multiple channelsfor sourcing their seed. In recent
literature, these channel sbeen considered asbel onging to one of two broad seed systems: the* formal”
seed system, and the “informal” system. Thelatter isvariously described asthe*local”, “traditional”
or “farmer” seed system.71

Theformal seed systemisstraightforwardto characterize, asitisdeliberately constructed andinvolves
achainof activitiesleadingtoclear products. certified seed of verified varieties. Thechainusually starts
with plant breeding, resulting in different types of varieties and hybrids, and promotes materials
towards formal variety release and maintenance. Formal regulations or protocols aim to maintain
varietal identify and purity, aswell asto guarantee physical, physiological and sanitary quality. Seed
marketing takes place through officially recognized seed outlets, either commercialy, or vianational
agricultural research systems. Thecentral premiseof theformal systemisthat thereisaclear distinction
between what is* seed” and what is“grain”.

The informal seed system is basically what the formal system isnot. Activitiestend to be integrated
and locally organized, and the informal system embraces most of the other ways in which farmers
themselves produce, disseminate and access seed: directly from their own harvest; through barter
amongfriends, neighboursandrel atives, andthroughlocal grainmarketsor traders. What characterizes
thelocal system most isitsflexibility. The same general stepstake placein theinformal systemasin
the formal, but they take place asintegral parts of farmers grain production rather than as discrete
activities. The steps also do not flow in a linear sequence, and are not monitored or controlled by
government regulations. Rather, they are guided by local technical knowledge and standards and by
local social structuresand norms, including market forces. Varietiesmay belandraces or mixed races.

71

India, inferred from gene flow data. Abstract from the XVIth EUCARPIA Congress, Plant Breeding:
Sustaining the Future, Edinburgh, Scotland, 10-14 September 2001.

Each of thesetermshasaparticular nuance, and eachisproblematic. “ Informal” systemsare not purely
“farmer” systemsinthat marketsareimportant. Neither arethey purely “local” sinceboth markets, and
exchange through social networks connect variouslocalities. Finally, they are not “traditional” in the
strict sense, because they are constantly evolving. “Formal” and “informal” systems should not be
equated with formal and informal sectors.
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sity. Such research might include areview
of non-homogenous farming systems such
as those based on intercropping, poly-
cropping, integr ated pest management, and
integrated nutrient management, for their
possible wider applicability, as well as
research to develop appropriate plant
breeding methodol ogies. ... Support should

be encouraged for developing improved
tools and methodol ogies for assessing ge-
netic vulnerability and identifying, if pos-
sible, theideal equilibriain cropsbetween
genetic uniformity and diver sity consi stent
withpractical, technical and economiccon-
siderations that sustain ecosystems.”

(GPA, paragraphs 174, 185 and 186)

(c) promoting, as appropriate, plant breeding efforts which, with the participation of
farmers, particularly in developing countries, strengthen the capacity to develop
varietiesparticularly adapted to social, economic and ecological conditions, includ-

ingin marginal areas,

This paragraph calls for participatory plant
breeding that develops varieties particularly
adapted to local social, economic and ecologi-
cal conditions. It expands on Priority Area2 of
the GPA.

Thereferenceto the participation of farm-
ers links up with the right to participate in
decision-making set out in Article 9.2(c). The
paragraph focuses in particular on farmers in
developing countries.

(d) broadening the genetic base of crops and increasing the range of genetic diversity

availableto farmers;

This paragraph reflectsthe concernsof Priority
Activity Area 10 of the GPA (“Increasing ge-
netic enhancement and base-broadening ef-
fort§’).72 Farmers over time have developed
landraces that are particularly adapted to local
conditions, including social, economic and eco-
logical conditions, and incorporate a large de-
gree of intra-specific genetic diversity. Intra-
specific diversity (i.e. the diversity within each
species as opposed to the diversity between
species) is particularly important in allowing
cropsto resist disease or pests, or to respond to
local conditionsof drought, excessive humidity
or other current or future ecological challenges.
Thisisparticularly important for crops on mar-
ginal lands.

As noted above, the introduction of new
and improved plant varieties may increase ge-
netic uniformity and, as local farmers turn to
new varieties for greater productivity, reduce
thediversity of their crops. Thereisthusaneed
to broaden the genetic base of crops, including
by incorporating some of the genetic traits
present in the landraces hitherto used in those
localities, totheextent they allow thoselandraces
to respond better to particular local conditions.

Farmersusingtraditional methodswill tend
to undertake such base-broadening activities
through interbreeding new improved varieties
with their own local crops. However, from the
perspective of any individual farmer, breeder,
company or institute, the costs of incorporating
diverse germplasm into varieties that have a-
ready beenimproved may beexcessiveand may
well outweigh the benefits they can realize.
Such benefits will accrue, not only to the indi-
vidual farmer, but also to the local community
and to society in general.

Public support is necessary to promote
these plant breeding efforts where the private
sector cannot accomplish thisonitsown. How-
ever, duetotheir local knowledge and accessto
locally adapted landraces, the participation of
local farmersisparticularly useful. Approaches
identified in the GPA include introgression of
useful agronomic traitsidentified through char-
acterization or evaluation into locally adapted
or elite materia for further use in breeding
programmes, and base-broadening of breeders
material throughincorporation of wider genetic
diversity ingeneral and locally adapted traitsin
particular.

2 SeealsoD. Cooper et al. 2001. Broadening the genetic baseof crop production. CABI, FAOand | PGRI.
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These activities are closely related to the
promotion of the expanded use of local and
locally adapted crops and underutilized species
which arethe subject of Paragraph (e) below, as
the incentive for producing such cropsis much
greater if markets can be found for them.

Increasing the diversity of materialsavail-
able to farmersis one of the underlying objec-
tives of the Treaty. Ultimately it isthe farmers
themselves that will need to make use of this
diversity to improve their crops and protect

Article 6

them against yield fluctuations and diseases.
While no mechanism is expressly specified for
increasing the range of such material available
tofarmers, it isclear that the other components
of the Treaty (including international coopera-
tion, technical assistance, theexsitu collections
of PGRFA held by the IARCs, and, of course,
the Multilateral System) can be instrumental.
Modalities may include, for example, facilitat-
ing farmers’ access to ex situ collections and
creating market conditions that favour such
availability.

states that:

arrangements.

39(1)(iii) readsasfollows:

Box 6. Implementation of Farmers’ Rights at the national level

At the national level, some proposals for national legidlation have reaffirmed support for the concept
of Farmers Rights. An example of the possible implementation of such rightsat the national level is
offered by the Protection of Plant Varieties and Farmer’s Rights Act 2001 (the “Act”), approved in
Indiain August 2001. Farmers' Rights are not specifically defined. However, Section 31 of the draft

Nothing contained inthis Act shall affect theright of a farmer to save, use, exchange, shareor sell
hisfarmproduceof avariety produced under thisAct ... provided that afarmer shall not beentitled
for suchrightincasewherethesaleisfor the purposeof reproduction under commercial marketing

Another feature isthe Act’s efforts to put Farmers' Rights at a par with Plant Breeders' Rights. The
Act givesfarmersthe entitlement, like industrial breeders, to apply for registration of aplant variety.
Section 16 (d) includes “any farmer or group of farmers or community of farmers ...” in thelist of
applicantsfor registration. Farmers are entitled not only to apply for registration of anew variety but
aso of afarmer’ svariety (Section 39(1)(i)). Under the definition of farmer’ svariety the Act includes
“(i) avariety which has been traditionally cultivated and evolved by the farmersin their fields; or (ii)
a wild relative or landrace of a variety about which the farmers possess the common knowledge”
(Section 2(k)). The Act gives protection not only to hewly-developed varieties but also to existing
varieties (‘ extant variety’ inthewording of the Act — Section 2(j)). According to Section 39(2)(i), the
registrationissubject tothesame UPOV -derived criteriathat apply to commercial breeders. However,
at time of publication, the governing body of UPOV had not yet stated whether the provisions of this
Act were compatible with the UPOV Convention.

In the same Act afundamental component of Farmers' Rightsisthe benefit-sharing mechanism. The
Act setsout two channel sfor providing benefitstotraditional farmers. Thefirstisinsertedintheprocess
of registration of avariety. The Protection of Plant Varietiesand Farmers' Rights Authority publishes
the contents of the certificate of registration and invites claims on benefit-sharing to the variety. Any
person or group of personsor non-governmental organi sation isentitled to claim such benefit-sharing.
A procedureisestablished in order to grant the breeder theright to opposition to such claim. Thefinal
decisionontheamount of benefit-sharingisreservedtothe Authority, that shall takeinto consideration
both the extent and nature of the use of the genetic material of the claimant in the development of the
variety and thecommercial utility and demand inthe market of thevariety. The sum shall bedeposited
by the breeder of the variety inthe National Gene Fund (Section 26, sub-sections 1 to 6). The second
benefit-sharing channel is set out in the provisions included in the Farmers' Rights section. Section

“[afarmer] whoisengagedintheconservation of geneticresourcesof landracesandwildrel atives
of economic plants and their improvement through sel ection and preservation shall beentitled ...

continued next page
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for recognitionand reward fromtheNational GeneFund ... provided that material so selected and
preserved has been used as donor s of genesin varieties registrable under this Act.”

Entitled to file claimsfor recognition and reward of contributions are any person, group of personsor
any governmental or non-governmental organisation on behalf of any villageor local community. The
clamsareto be filed in any centre notified with the previous approval of the central Authority. The
centre is responsible for verifying * ... if it is satisfied that such village or local community has
contributed significantly to the evol ution of the variety which hasbeenregistered...”. Oncethe central
Authority hasreceived thereport from the centreand the breeder hasbeen given the opportunity tofile
objections, an order may beissued to grant asum of compensation to the claimant. The breeder of the
variety shall deposit the prescribed sum in the National Gene Fund (section 41, sub-sections 1 to 4).

Another interesting example of possible implementation is the “African Model Legislation for the
Recognition and Protection of the Rights of Local Communities, Farmers and Breeders, and for the
Regulation of Accessof Genetic Resources’, devel oped by the Organization of African Unity (OAU)
in 2000, but which however has not been implemented by any African country. Part V of the draft
defines the concept and the scope of Farmers' Rights:

24(1) Farmers Rights are recognized as stemming from the enormous contributions that local
farming communities, especially their women members, of all regions of the world, particularly
those in the centres of origin or diversity of crops and other agrobiodiversity, have made in the
conservation, development and sustainable use of plant and animal genetic resources that
constitute the basis of breeding for food and agriculture production; and

(2) For farmers to continue making these achievements, therefore, Farmers' Rights have to be
recognized and protected.

Article 26 defines the scope of the Farmers' Rights:
26(1) Farmers Rights shall, with due regard for gender equity, include the right to:

a) the protection of their traditional knowledge relevant to plant and animal genetic resources,

b) obtainanequitableshareof benefitsarising from the use of plant and animal genetic resources;

c) participate in making decisions, including at the national level, on matters related to the
conservation and sustainable use of plant and animal genetic resources;

d) save, use, exchange and sell farm-saved seed/propagating material of farmers’ varieties;

€) useanew breeders variety protected under thislaw to develop farmers’ varieties, including
material obtained from genebanks or plant genetic resource centres; and

f) collectively save, use, multiply and process farm-saved seed of protected varieties.

(2) Notwithstanding sub-paragraphs ¢) and d), the farmer shall not sell farm-saved seed/
propagating material of abreeder’ s protected variety in the seed industry on acommercial scale.

(3) Breeders Rightsonanew variety shall besubject torestrictionwiththeobjectiveof protecting food
security, health, biological diversity and any other requirements of the farming community for
propagation material of aparticular variety.

Amang other examples, in 2002, the Republic of Philippines enacted anew Plant Variety Protection
Act.*TheAct providesfor the protection of plant varietiesinthe Philippines, along thelinesof UPOV

3 Republic Act No. 9168, An Act to Provide Protection to new Plant Varieties, Establishing a National
Plant Variety Protection Board and for Other Purposes, the Philippine Plant Variety Protection Act of
2002.
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1991 (seeBox 9). Itisdesigned to protect and securethe exclusiverightsof plant breederswith respect
to new plant varieties they have bred, discovered or developed that meet the criteria of being new,
distinct, uniformandstable. Certificatesof Plant V ariety Protection may beissued providing protection
for 25 years, for trees and vines, and 20 years for other types of plant. Section 43 of the Act provides
for exceptionsto plant variety protection. Theseincludethe*traditional right of small farmersto save,
use, exchange, share or sell their farm produce of avariety protected under the Act, except whenasale
is for the purpose of reproduction under a commercial marketing agreement.” The National Plant
Variety Protection Board isto determine the condition under which this exceptionisto apply, taking
into consideration the nature of the plant cultivated, grown or sown. The provisionisalso to extend to
the exchangeand sal e of seedsamong and between small farmers, provided that the small farmersmay
exchange or sell seedsfor reproduction and replanting in their own land.

Section 72 allowsfor the establishment of inventoriesto protect |ocally-bred varietiesfrom misappro-
priation and unfair monopolization. Thus, in an effort to protect the rights of farmers against possible
encroachment by plant breeders, the Campagao Farmers' Production and Research Association
(CFPRA) of Campagao village hasdecided to establishacommunity registry of local ricevarietiesthat
they have developed, to ensure that they are not subsumed under the new Act, and are thus protected
from misappropriationand unfair monopolization, and to assert thecommunity’ srightsover itsgenetic
resources. “After a series of group meetings and discussions, the group formulated a community
affidavitdeclaringthat all ricevarietiesmaintainedintheir community shall beprotected fromthe PVP
Act, and that seeds of these varieties shall remain freely accessible to farmersfor purposes of using,
selling, saving and exchanging with other farmers. Theaffidavit alsoincludesalist of namesand kinds
of ricevarietiesthat the community hasbeen using and continual ly devel oping sincethey started their
efforts in 9arti cipatory plant breeding. The registry also includes basic characterization of the
varieties.”

Other proposal sfor the recognition of therights of local, indigenous and farmer’ s communities at the
national level include the following:

4 The entries will be updated every cropping season.

The Zambian Government has drafted a plant variety protection law that seeks to protect the
innovationsof local communitiesand indigenouspeoples, inkeeping withitsobligationsunder the
CBD.

In Thailand, adraft Plant Variety Protection Bill would combinerecognition for therightsof plant
breedersto their newly developed varieties with the protection of native varieties that have been
conserved and developed by farmers and local communities.

Costa Rica's “Biodiversity Law” (1998) recognizes and expressly protects the practices and
innovations of indigenous peoples and local communities related to the use of biodiversity
components, andtheir associated knowl edge. Thelaw obligesthecompetent authority toreject any
request for recognition of intellectual or industrial rights for biodiversity components or knowl-
edge that is already recognized by community rights.

Bhutan’s“Biodiversity Act” (2003) fightsagainst illegal accessto traditional resources, protects
therights of the farmers and of the selectors, establishesrights of ownership to the farmerson the
plant varieties, andfacilitatesaccessto theforeign sourcesof varietiesof plantsimprovedinfavour
of Bhutan’sfarmers.
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in Collective Action Against the Plant V ariety Protection Act of the Philippines, Paper presented tothe
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of Genetic Resources, Rome, 29 September — 2 October 2003.
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(e) promoting, as appropriate, the expanded use of local and locally adapted crops,

varieties and under utilized species;

This paragraph reflectsthe GPA’s Priority Ac-
tivity Areas 2 (“Supporting on-farm manage-
ment and improvement of plant genetic re-
sources for food and agriculture”), 11 (“Pro-
moting Sustai nable Agriculture through Diver-
sification of Crop Production and Broader Di-
versity in Crops’), 12 (“Promoting Develop-
ment and Commercialization of Underutilized
Cropsand Species’) and especially 14 (“Devel -
oping new markets for local varieties and “di-
versity rich” products’).

For many developing countries, under-
utilized cropsareessential for food security, but
alarge proportion of the resources available to
plant breeders are invested in very few crops.
Not all underutilized cropsare “minor”. Millet
and cassava (bothincludedinthe Treaty’ sMul-
tilateral System) are grown over enormous ar-
eas, but generally for subsistence needs and
local markets. Other crops, such as teff (Ero-
grostis tef Zucc.), have enormous region-spe-
cific importance, but are not produced over
large areas.

In order to fulfill the obligations of this
paragraph, Contracting Partieswill have to ad-
dress the increasing uniformity in the agricul-
tural market place, usually the result of the
promotion of new and improved varieties that
are widely adapted, concentration on produc-
tivity, therise of global consumer markets, and
changes in traditional cultures and consumer
preferences. Better market opportunities and
supportivepoliciesforlocal andlocally adapted
andunderutilized cropsand speciesincreasethe
incentive for farmers to continue to use these
crops and species and thus to conserve
biodiversity. They aso help to maintain local
knowledge concerning the management and
uses of these cropsand species. Many local and
underutilized plants have potential for more
widespread use, and their promotion could con-
tribute not only to local income generation, but
also to food security and agricultural diversifi-
cation, particularly in areas where the cultiva-
tion of major crops is economically marginal.
The Treaty encourages current programmesfor
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conservation, research and devel opment to pro-
mote these crops and species.

Promoting the expanded use of such crops
will requirecapacity-buildingfor farmers, local
communities, scientists and extension special-
istsin identifying underutilized crops with po-
tential for increased sustainable use, the devel-
opment of sustainable management practices,
devel oping post-harvest processing methodsand
developing marketing methods.

Finaly, the Treaty recognizes that it may
not always be appropriate to expand the use of
local and locally adapted crops, varieties and
underutilized species, for example when the
most productiveor sustainablevariety isawidely
adapted introduction, or when local staplefood
needs are such that only major crops can be
cultivated.

* TheGlobal Facilitation Unitfor Under-
utilized Speciesis a multi-stakeholder
initiative established in June 2002 un-
der the umbrella of the Global Forum
on Agricultural Research (GFAR) and
currently hosted by IPGRI. The Unit
supportsand facilitateswork on differ-
ent aspects of underutilized species at
different levelsby networks, organiza-
tions, agencies and others around the
world. Theinitiative aims at strength-
ening these stakeholders and encour-
aging new commitmentsfor the devel-
opment of underutilized species.

Initially the Unitisconcentrating on stake-
holders working with plant species. The main
activities of the GFU include:

» providingimproved accesstoinforma-
tion (making use of traditiona and
modern media);

» creating a platform for discussion of
concepts, strategies and instrumentsto
promote and facilitate the sustainable
use of underutilized species; and

» facilitating stakeholders access to fi-
nancial resources.
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(f) supporting, asappropriate, thewider use of diversity of varietiesand speciesin on-
farm management, conservation and sustainable use of crops and creating strong
links to plant breeding and agricultural development in order to reduce crop
vulnerability and genetic erosion, and promote increased world food production
compatible with sustainable development; and

This paragraph reflects Priority Activity Areas
10, 11 and 13 of the GPA, and isclosely linked
with the preceding paragraphs.

The paragraph focuses on on-farm man-
agement and conservation and the need to ex-
pand the diversity of varieties and speciesto be
used. Research needs to be undertaken, plant
breeding efforts promoted and the genetic base
of crops expanded in order to make a broader
range of genetic diversity availablefor farmers
to use. This paragraph focuses on their actua
use on farm.

The paragraph also stresses the need to
strengthenlinksbetween on-farmmanagement,
conservation and use on the one hand, and plant
breeding and agricultural development. A wide
diversity of varietiesadaptedtolocal conditions
needsto bebred and the seed distributed. Inthis
context, farmers benefit in many ways from
having awide range of seed varieties and other
planting materials, including:

farming in avariety of environments,
coping with production risks;
managing pests and pathogens;
avoiding or minimizing labour bottle-
necks;

 fitting different budget constraints;

» providing variety to monotonousdiets;

* providing specia consumption items;
and

» fulfillingrituas, generating prestigeand
forging socidl ties.

However, availability of awider diversity
of varietiescan beconstrained by poor harvests,
inadequate on-farm storage facilities, insuffi-
cient means to multiply quality seed, and poor
seed distribution systems. These problems can
apply to seed of both local and commercially-
bred varieties. Parastatal and commercial seed
companies sometimes have difficulty supply-
ing seed of varieties specifically adapted to
unigue and local conditions. Often they cannot
offer therange of varieties, or seed of so-called
“minor” crops, on which many farmers rely,
because of high transaction costs and the low
purchasing power of farmers. There is thus a
need to strengthen local capacity among farm-
ers and local communities to produce and dis-
tribute seed of many crop varieties, including
some landraces/farmers’ varieties, that are use-
ful for diverse and evolving farming systems.

(g) reviewing, and, as appropriate, adjusting breeding strategies and regulations con-
cerning variety release and seed distribution.

Seed regulatory frameworks aim to promote
varietal and seed quality, and thereby to protect
farmers from planting sub-standard seed. Seed
laws commonly regulate variety testing and
rel ease, seed certification, and seed quality con-
trol, and they establish the institutional frame-
work of national seed councilsand certification
agencies. Variety release systems aim at mak-
ing only varieties of proven value available to
farmers. Seed certification aims at controlling
the varietal identity and purity throughout the
seed chain. Seed quality control checkson seed
quality suchasviability, purity and health. Seed
quality control also protects bona fide seed
producers from competition by less scrupulous
colleagues. Seed laws are not usually intended

to influence the direction of plant breeding.
However, there are significant indirect effects
of the variety release systemsand of seed certi-
fication requirements on plant breeding meth-
odologies and the resulting varieties. Breeders
tend to target favourable farming conditions,
wide adaptation and varietal uniformity as a
result.

There are a number of options for regula-
tory reform. In plant breeding, more emphasis
could be placed on decentralising variety test-
ing, breeding for particular niches, and making
site selection, trial management and analysis
more representative of farmers' conditions. In
variety regulation, ssmpler registration proce-
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dures may have advantages. Further, variety
regulation might be adjusted to ensure that it
does not bias or limit the development and use
of publicandfarmer varieties. Variety perform-
ance testing for release could be made more
flexible. Inseed quality control, standardsmight
bere-examined for their relevanceto particular
farming conditions, and much of the responsi-
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bility for monitoring seed quality could bepassed
to seed producers and merchants, accompanied
by well-defined public oversight and enforce-
ment mechanisms.

As situations may differ from country to
country, this paragraph notes that such adjust-
ments should be carried out as appropriate.
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Article 7 — National Commitments and International

Cooperation

7.1 Each ContractingParty shall, asappropriate, integrateintoitsagricultureandrural
development policiesand programmes, activitiesreferredtoin Articles5and 6, and
cooperate with other Contracting Parties, directly or through FAO and other
relevant inter national or ganizations, in theconser vation and sustainableuseof plant
genetic resourcesfor food and agriculture.

Article 7.1 sets out the basic obligations of the
Contracting Parties, which areexpressed at two
levels:

1. The obligation to integrate activities
highlighted in Articles 5 and 6 into
national agriculture and rural devel op-
ment policies and programmes; and

2. Theaobligation for Contracting Parties
tocooperateat theinternational level in
the conservation and sustai nabl e use of
PGRFA.

Thefirst element mirrorsthe provisions of
Articles 6(b) and 10(a) of the CBD, which call
for the integration of the conservation and sus-
tainableuseof biological diversity intorelevant
sectoral or cross-sectora plans, programmes
and policiesand into national decision-making.
InthisArticle of the Treaty, the obligations are
more specific in that they refer to specific pro-
gramme activities and policies with respect to
PGRFA that have already been described in
Article 5 and 6. The wording of the Article, as
with other Articles, is binding, but allows a
degree of flexibility by including the qualifica-
tion “as appropriate”.

The Article recognizes that while the ac-
tivities specified in Article 5 and 6 are funda-
mental to the conservation and sustainable use
of PGRFA, they can only be fully effective if
they areintegrated into broader agriculture and
rural development policies and programmes.
Since PGRFA activitiesinvolve public and pri-
vate institutions and companies, non-govern-

mental organizations, communities and indi-
viduals from the agriculture, environment and
development sectors, theintegration of existing
PGRFA activitiesintheframework of aunified
national programme provides the opportunity
to enhance such diverse efforts within a coun-

try.

With respect to the second element, Con-
tracting Parties are required to cooperate with
each other in the conservation and sustainable
use of PGRFA. Cooperation can either be di-
rect, asthroughbilateral or regional programmes
or networks, or through FAO, as for example
through FA O-sponsored programmesor activi-
tiesincluding those sponsored by the CGRFA.
Cooperation can a so be through other relevant
international organizations, such as IPGRI or
other IARCsof the CGIAR, or through the new
Global Crop Diversity Trust inrespect of exsitu
collections.

The two levels of obligation cannot, how-
ever, be viewed in isolation. National policies
and programmes can promote international co-
operation on access to plant genetic resources
andthefair and equitable sharing of the benefits
arising from their use. In turn international
cooperation is essential to provide support to
national implementation activities, particularly
in developing countries and countries with
economiesintransition. Effective national pro-
grammes provide a link between in-country
activities and those at the regional and global
levels.

7.21nternational cooperation shall, in particular, be directed to:

Article 7.2 highlights some aspects of interna-
tional cooperation that should be especialy
targeted, and must be read in conjunction with
the basic obligation set out in Article 7.1. The
enumeration of priority activities to which in-
ternational cooperation should be directed, and

indeed the whole wording of Article 7.2, is
drawn essentially from Article 6 of the Interna-
tional Undertaking. International cooperation
in the context of Article 7.2 would include
regional cooperation.
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(a) establishing or strengtheningthe capabilities of developing countriesand countries
with economiesintransition with respect toconser vation and sustainableuseof plant
genetic resourcesfor food and agriculture;

Paragraph (a) deals with the need to establish
and strengthen the capabilities of developing
countriesand countrieswith economiesin tran-
sition through international cooperation. Inthis
connection, it is to be noted that, unlike the

CBD, countries with economies in transition
aregiven special considerationinthe sameway
as devel oping countries throughout the Treaty.
Establishing and strengthening national capa-
bilitiesis an essential objective of the GPA.

(b) enhancing inter national activitiesto promote conser vation, evaluation, documenta-
tion, genetic enhancement, plant breeding, seed multiplication; and sharing, provid-
ingaccessto, and exchanging, in confor mity with Part 1V, plant geneticresour cesfor
food and agriculture and appropriate information and technology;

Paragraph (b) dealswith international coopera-
tion to enhance international activities relating
to various aspects of the conservation, use and
exchangeof PGRFA. Specificreferenceismade
to the sharing of PGRFA and appropriateinfor-
mation and technology through the Multil ateral
System established under Part IV of the Treaty.

Itisimpossibleto givean exhaustivelist of
al international cooperation programmes and
activities currently operative, but it may be
appropriate to draw attention to some of them.
Onegroup would bethe activities sponsored by
FAOanditsCGRFA. A secondwould beactivi-
ties currently being operated by the CGIAR
Centres. A third category, which will to some
extent overlap with the previoustwo, would be
the various networks relating to specific plant
genetic resources. Another would be bilateral
and regional programmes operated by indi-

vidual countries or groups of countries. All of
these activities will draw on and operate under
the umbrella of therolling GPA. A fifth group
would bethe Global Crop Diversity Trust set up
to provide financial support to ex situ collec-
tions. Sixth, the GFAR is mobilizing the scien-
tific community and all stakeholders in Agri-
cultural Research for Development (ARD) to
work together to face the new challenges and
take advantage of the new opportunities pre-
sented by the deep changesthat areinfluencing
agricultural research. GFAR isaso supporting
the devel opment of amulti- stakehol der Global
Shared Visionin ARD to focus research at the
global level through the activities of the Sub-
Regional and Regional Forums, by promoting
multi-stakeholder involvement in ARD, inno-
vative research partnerships, and facilitating
information and knowledge exchange among
ARD stakeholders.

(c) maintaining and strengthening theinstitutional arrangementsprovided for in Part

V; and

Part V of the Treaty deals with the supporting
componentsto theconservation and sustainable
use of PGRFA, and covers:

The GPA (Article 14);

Exditucollectionsof PGRFA heldintrust by
the IARCs of the CGIAR (Article 15);

International PGRFA networks (Article
16); and
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TheGlobal Information Systemon PGRFA
(Article 17).

Paragraph (c) recognizes that the goals of
the Treaty cannot be achieved without the Con-
tracting Parties' support of the institutional ar-
rangements mentioned in Part V, which, while
recognizedinthe Treaty, existindependently of
it.
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Box 7. The World Intellectual Property Organisation (WIPO) and
Traditional Knowledge

Working in co-operation with other international organizations, WIPO provides aforum for interna-
tional policy debate concerning the interplay between intellectual property (IP) and traditional
knowledge, genetic resources, traditional cultural expressions (folklore), and is in the process of
attempting to develop arange of practical tools aimed at enhancing the | P interests of the holders of
such knowledge, resources and expressions.

In recent years, significant questions have been raised regarding the relationship of the intellectual
property system to:

» Agricultural genetic resources, in the context of the CBD concept of “access to genetic resources
and benefit-sharing”;

e Traditional knowledge (TK), whether or not associated with those resources; and

» Traditional cultura expressions(Folklore).

For example, concerns have been raised relating to the misappropriation of TK by third parties, such
as the unauthorized use of traditional designs, songs and dances by the entertainment and fashion
industries to create works which are then protected by intellectual property.

Furthermore, holders of TK have expressed a need to be better informed of the IP implications of
making their TK available to awider audience; for instance, of using certain distinctive elements of
their TK asintellectual property assets that may lead to economic growth.

Asthe specialized United Nations agency responsible for the promotion of |Pworldwide, WIPO has
worked in the field of traditional cultural expressions (folklore) for over thirty years, often in
collaboration with UNESCO, and has, more recently, considered specific intellectual property issues
related to traditional knowledge (TK) and genetic resources.

Inparticular, in 1998-1999 WIPO consulted with awide range of stakeholderssuch asindigenousand
local communities, civil society organizations, governmental representatives, academics, researchers
and private sector representatives to determine the intellectual property needs and expectations of
holdersof TK.

In 2000, the WIPO General Assembly agreed to establish auniqueintergovernmental body to discuss
intellectual property issuesrelated to traditional knowledge, genetic resources, and traditional cultural
expressions (folklore). Thelnter gover nmental Committee on Intellectual Property and Genetic
Resour ces, Traditional K nowledgeand Folklor e(IGC), hassincemet, in Geneva, several times. The
primary themesthat it would addressin the course of itswork, beginning withameetingin April 2001,
could include the intellectual property questions raised by:

e accessto genetic resources and benefit-sharing;
e protection of traditional knowledge, whether or not associated with those resources,
e protection of expressionsof folklore.

WIPO’swork in this areainvolves close co-operation with other international organizations. It also
involvestheorgani zation of awiderangeof traditional knowledge-rel ated capacity-building activities,
such asthe publication of case-studies, and the co-ordination of local, national and regional seminars,
workshops and consultations.
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(d) implement the funding strategy of Article 18.

Article 18 provides for a funding strategy, the
objectives of which are “to enhance the avail-
ability, transparency, efficiency and effective-
ness of the provision of financia resources to
implement activitiesunder the Treaty.” Further
anaysisof thefunding strategy will befoundin
the commentary to Article 18. The wording of
the obligation stated in Paragraph (d) reiterates

inamoregeneral context thewording of Article
18.1. Under Article 18.1, the Contracting Par-
ties undertake, jointly and severally, to imple-
ment afunding strategy for the implementation
of the Treaty in accordance with the provisions
of Article 18. The present Article stresses the
need for international cooperation in imple-
menting the funding strategy.



Article 8

Article 8 — Technical Assistance

The Contracting Parties agree to promote the provision of technical assistance to
Contracting Parties, especially thosethat ar edeveloping countriesor countrieswith
economiesin transition, either bilaterally or through the appropriateinter national
or ganizations, with the objective of facilitating the implementation of this Treaty.

A cornerstone of recent environmental and de-
velopment treaties has been the inclusion of
provisions for funding and technical assist-
ance to address capacity needs and to support
implementationby developing countries. Tech-
nical assistance, or technical cooperation, ams
to transfer skills, technology, or ways of doing
things, to individuals and organisations in de-
veloping countries. This is done in various
ways, including by sending people with rel-
evant skillsto those countries, by training those
countries’ students in donor countries, and by
providing access to technologies. Technical
assistance can have other objectives besides

capacity development. Itsimmediateobjectives
can include the facilitation, monitoring and
supervision of resource flows. Its ultimate ob-
jectiveisto increase output and incomesin the
devel oping country. Within thiscontext, capac-
ity development isan intermediate objective of
technical assistance.

Technical assistance is a vital element in
development assistance. It helps developing
countriesin:

* identifying, formulating, and imple-
menting projects;

Box 8. The FAO Global System on Plant Genetic Resources

Resolution 3 adopted by the Diplomatic Conference for the Adoption of the Agreed Text of the CBD
(theNairobi Conference) recogni zed the need to seek sol uti onsto outstanding mattersconcerning plant
genetic resourceswithinthe Global Systemfor the Conservation and Sustai nable Use of Plant Genetic
Resources for Food and Agriculture, thus providing more momentum for the renegotiation of the
International Undertaking on plant genetic resources for food and agriculture. What exactly is the
Global System, and of what doesit consist?

The Global System consists of the following:

* A series of international agreements and other instruments, including the International
Undertaking on Plant Genetic Resour cesand now the I nter national Treaty on Plant Genetic
Resources for Food and Agriculture, the Global Plan of Action for the Conservation and
Sustainable Use of Plant Genetic Resour cesfor Food and Agricultureand related Report on
the State of theWorld’sPlant Genetic Resour ces, and aseries of Codes of Conduct on various
aspects of PGRFA, including the Code of Conduct for Plant Germplasm Collecting and
Transfer, Genebank Standardsand Guidelines, and aDr aft Preliminary Codeof Conduct on
Biotechnology.

e A series of global mechanisms, including Crop and Thematic Networks, the I nternational
Network of Ex situ Coallections, and the World Information and Early Warning System
(WIEWS).

« Aglobal inter gover nmental mechanism for monitoring and coordinating the devel opment of the
Global System, originally theFAO Commission on Plant Genetic Resour ces, and now theFAO
Commission on Genetic Resources for Food and Agriculture, and its | ntergover nmental
Technical Working Group on Plant Genetic Resour cesfor Food and Agriculture.

Theobjectivesof the Global System areto ensure the safe conservation, and promote the availability
and sustainable use of plant genetic resources by providing a flexible framework for sharing the
benefits and burdens.
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* improving the institutional capabilities
of governments and executing agencies,

» formulating devel opment strategies;

e promoting and engaging inthetransfer
of technology; and

» fostering regional and sub-regional co-
operation.

Within the context of the Treaty, this Arti-
cle, in conjunction with Article 7.2(a), recog-
nizes that the contributions of developed and
devel oping statestowardsgeneti cresourceprob-
lems are different, and that their economic and
technical capacity to tacklethese problemsalso
varies widely. Therefore, Contracting Parties
are urged to provide financial, technological,
and other technical assistance in particular to
devel oping countriesand countrieswith econo-
miesin transition to help theimplementation of
the Treaty. The wording of the Article does not
amount to an actual obligation to provide tech-
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nical assistance. The obligation is to promote
the provision of technical assistance. Technical
assistance can be provided either bilaterally or
through the appropriate international organiza-
tions, such as FAO, the GEF or the CGIAR
Centres.

An example is the Global Programme of
Action for the Protection of the Marine Envi-
ronment from Land-based Activities Clearing-
House mechanism, which provides a one-stop
method that promotes the advertising, discov-
ery, access, dissemination and use of related
information and dataheld by numerous organi-
zations using the decentralized capabilities of
the Internet.

As with the previous Article, countries
witheconomiesintransition aretreated on apar
with developing countries.



PART Il - FARMERS’ RIGHTS

Article 9 — Farmers’ Rights

The concept of Farmers’ Rightswasfirst intro-
duced into the FAO International Undertaking
on Plant Genetic Resourcesasan Agreed Inter-
pretation by FAO Conference Resolution 4/
89, and was further defined by FAO Confer-
ence Resolution 5/89. The concept resulted
from debates in FAO that started in 1979 con-
cerning what some countries saw as asymmet-
ric benefits accruing to farmers whose efforts
over the centuries in breeding and selecting
farmers’ varieties have made an immense con-
tribution to modern agriculture, and the produc-
ersof commercial varietiesthat takethesefarm-
ers varieties as a starting point and reap the
benefits from what were characterized asrela-
tively small improvements. Farmers Rights
were seen as a means to reward farmers and
their communitiesfor their contributionsin the
past, to encourage them to continue in their
effortsto conserveandimprove PGRFA, andto
alow them to participate in the benefits de-
rived, at present and in the future, from the
improved useof plant geneticresources, through
plant breeding and other scientific methods.

Conference Resolution 5/89 defined the
concept of Farmers Rights in terms of the
substantivegroundsfor the concept, theentities
in which the rights were vested and the objec-
tivesfor which they should berecognized. Thus
the definition in the operative paragraph of
Resolution 5/89 read as follows: “Farmers
Rightsmeanrightsarising fromthepast, present
and future contributions of farmersin conserv-
ing, improving, and making available plant
geneticresources, particularlythoseinthecen-
tres of origin/diversity. Theserights are vested
in the International Community, as trustee for
present and future generations of farmers, for
the purpose of ensuring full benefitsto all farm-
ers, and supporting the continuation of their
contributions, as well as the attainment of the
overall purposesof thelnternational Undertak-
ing.” By declaring that Farmers Rights were

Article9

vestedinthel nternational Community, theReso-
lution sought to differentiate them from the
rightsof individual farmersto compensationfor
individual innovations. This aspect was rein-
forced by FAO Conference Resolution 3/91,
which indicated that “Farmers Rights will be
implemented through an international fund on
plant geneticresourceswhichwill support plant
genetic conservation and utilization pro-
grammes, particularly, but not exclusively, in
the developing countries” .

The need to provide for the realization of
Farmers Rightswasone of the principal objec-
tives of the renegotiation of the International
Undertaking, as indicated in FAO Conference
Resolution 7/93, which initiated the negotia-
tionsfor the Treaty. The need to realize Farm-
ers Rights was reaffirmed in various other
contexts, including:

* Chapter 14.60(a) of Agenda 21 (ap-
proved at the UNCED, held in Rio de
Janeiro in 1992), stated that the appro-
priate United Nations agenciesand re-
gional organizationsshould* strengthen
the Global System onthe Conservation
and Sustainable Use of Plant Genetic
Resources for Food and Agriculture
(PGRFA) by [...] taking further stepsto
realize Farmers Rights’.

* Resolution 3 of theNairobi Conference
for the Adoption of an Agreed Text of
the CBD identified the realization of
Farmers Rights as one of the “out-
standing issues’ for further negotia-
tion. The CBD itself did not explicitly
mention Farmers' Rights.

* The GPA included the redlization of
Farmers' Rights at the national, re-
gional andinternational level, asoneof
thelong-term objectivesof the Plan, in
thecontext of insituconservation (para.
32).

> Whilethe Resolution was approved unanimously by morethan 160 countries, it isto be noted that this
fact did not necessarily mean that all countries were in total agreement with the concept of Farmers
Rightsor therationalefor Farmers Rights set out inthe Agreed Interpretation, given that anumber of
countries had refrained from adhering to the International Undertaking in thefirst place.
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e A June 1999 study on the Right to
Food, submitted to the Commission on
Human Rights, urged that Farmers
Rightsbepromoted aspart of the* Right
to Food”, especially since “our future
food supply and its sustainability may
depend onsuchrightsbeing established
on a firm footing” (Commission on
Human Rights, 1999).®

Duringthecourseof thenegotiationsof the
Treaty, the issue of the realization of Farmers
Rights caused considerable difficulties. One of
the problemswasthat whiletherationalefor the
concept waswidely accepted, the actual defini-
tion of thecontent of thoserightsandtherespec-
tive obligations remained somewhat vague and
inchoate. Historicaly, Farmers' Rightshadcome
to mean different thingsto different people. To
someit was associated with adesirefor aform
of intellectual property rightsfor farmer-devel -
oped materials; to othersasan approach to limit
theencroachment of intellectual property rights
on PGRFA; to othersit was more of a political
motivation for the promotion of PGRFA-re-

lated activities of benefit to small, traditional
farmers. Yet others were concerned that the
“vesting of the rightsin the international com-
munity” in the wording of Conference Resolu-
tion 5/89 implied that the rights were too far
removed from the farmers themselves.

The subject occupied considerabl e negoti-
ating time during the negotiation of the Treaty,
with the discussions focussing on “a bundle of
rights’ that were more directly related to the
farmers themselves. Article 9 of the Treaty
reiteratesthebroadrationalefor Farmers' Rights
inArticle 9.1 and then identifiesthoserightsin
Paragraphs (a) to (c) of Article 9.2. In thefinal
text of Article 9.2, the concept of Farmers
Rights has undergone a sea change from that
originaly envisaged in the Agreed Interpreta-
tions of the International Undertaking and has
become more focussed on rights that may be
enjoyed by farmers under nationa law. The
identification of the various components of the
“bundle of rights’ also brings the concept of
Farmers' Rights more in line with the provi-
sions of Article 8(j) of the CBD.

9.1The Contracting Parties recognize the enormous contribution that the local and
indigenous communities and farmers of all regionsof theworld, particularly those
in the centresof origin and crop diversity, have made and will continueto makefor
the conservation and development of plant genetic resour ces which constitute the
basis of food and agriculture production throughout the world.

InArticle9.1, Contracting Partiesacknowledge
the enormous past, present and future contribu-
tions of farmersin conserving and developing
plant genetic resources, particularly in centres
of origin and crop diversity, and their funda-
mental importanceto modern food and agricul-
ture production. These contributions are not
explicitly linked to Farmers' Rightsin Article
9.1, althoughthey areof courseimplicitly linked
by theirinclusioninanArticleentitled Farmers
Rights. Similar wordinginthePreambleismore
explicitly linked to Farmers' Rights.

ThetextinArticle9.1followspoint 3of the
Agreed Interpretation in FAO Resolution 4/89.
Notethat whileonly “farmers’ were mentioned
in the Annexes to the International Undertak-

ing, this Article refers to “the local and indig-
enouscommunitiesandfarmers’. Thisisaclear
indicator of the growing recognition of therole
played by indigenous communitiesin the crea-
tion and preservation of knowledge of valuefor
the society asawhole. Thisdistinction also has
the effect of giving statesthe option of treating
local and indigenous communities as adistinct
classfromthat of farmersthoughin many cases
indigenous people and farmers may be one and
the same.

It should also be noted that this paragraph
isjust a statement of recognition, and does not
create any type of legal obligation. Neverthe-
less, it does provide an important rationale for
the substantive provisions that follow.

% The right to adequate food and to be free from hunger: Updated study on the right to food, submitted
by Mr. Asbjorn Eidein accordance with Sub-Commission decision 1998/106. UN doc. E/CN.4/Sub.2/

1999/12 para. 121.
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Box 9. The International Union for the Protection of New Varieties
of Plants

Thelnternational Unionfor the Protection of New Varietiesof Plants(UPOV) isanintergovernmental
organization with headquarters in Geneva, Switzerland, whose mission isto provide and promote an
effective system of plant variety protection, with the aim of encouraging the development of new
varietiesof plants, for thebenefit of society. UPQV wasestablished by thel nter national Convention
for the Protection of New Varieties of Plants.”” The Convention was adopted in Parisin 1961 and
itwasrevisedin1972, 1978 and 1991. Theaobjectiveof the Conventionistheprotection of new varieties
of plants by an intellectual property right.

UPQV 1961

(i) Formsof protection — Each member state could recognise the right of the breeder by the grant
of aspecial titleor of apatent. However, where national |aw allowed protection under both, only
one form was allowed for the same botanical genera or species.

(i) Coverageof varieties—Uponjoining, each Member was expected to apply the provisionsof the
Convention to at least five of the genera mentioned in the Annex. Subsequently, Members had
toadd at least twofurther generawithinthreeyears, andat |east four within6years. Within8years,
Members had to apply the Convention to all the generalisted in the Annex.

(iii) Scope of protection — Prior authorization from breeders had to be sought for production,
commercia marketing, offeringfor sale, and marketing of thereproductiveor vegetativematerial
of the new variety. However, the use of the varieties for research purposes was allowed.

(iv) Duration of protection — The Convention provided for a minimum of 18 years protection for
vines, fruit trees and their root-stocks, and 15 yearsfor all other plants.

(v) Conditionsfor protection — The Convention allowed protection of varietiesthat were (a) new,
(b) distinct, (c) homogenous and (d) stable.

UPOV 1978

(i) Number of genera/speciestobeprotected —Initially, theprovisionshadto apply to at least five
generaor species, toat least 10 within 3years, to at least 10 withinthreeyears, toat |east 18 within
six years, and at least 24 within 8 years. Exemptions from these obligations were if members
suffered from “ special economic and ecological conditions”.

(i) Conditionsfor protection—UPOV 1978 alowed protection of plant varietiesthat were: (a) new,
(b) distinct from any other variety that wasin common knowledge (c¢) sufficiently homogenous
and (d) stableintheir essential character (Article6). Any plant variety that met thesecriteriacould
qualify for protection, irrespective of the origin, artificial or natural, of the initial variety from
which it had resulted. This implies that unlike patents, which are normally not granted to
discoveries, plant varieties could be protected even when they were “ discovered”.

(iif) Nature of protection — An exception was added to Article 2(1) allowing a state that already
provided dual protection to continue to do so provided “it notifies the Secretary Genera (of the
UPQV) of that fact”. Furthermore, countries using the patent lawsto protect plant varietieswere
alowedtousethepatentability criteriaand the period of protectionthat their patent law provided.

(iv) Scopeof Plant Breeders Rights—Therights provided, as spelt out in Article 5(1), are control
over the production for the purposes of commercial marketing, the offering for sale, and the

continued next page

77 International Convention for the Protection of New Varieties of Plants, 2 December 1961, 33 U.S.T.

2703, 815 U.N.T.S. 89, as Revised at Genevaon 10 November 1972, on 23 October 1978, and on 19
March 1991.
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v)

(i)

(i1)

(iii)
(iv)

(V)

marketing of reproductive or vegetative propagating material. However, under Article 5(3), the
authorization of the breeder was not required “ either for the utilization of the variety asaninitial
source of variations for the purpose of creating other varieties or for the marketing of such
varieties’. However, authorization of the breeder wasrequired when * repeated use of the variety
was necessary for the commercial production of another variety”. While there is no explicit
wording in the Convention itself, the limitation of Plant Breeders' Rightsto production for the
purposes of commercial marketing etc, has been interpreted in practice as allowing farmers to
replant and exchange farm-saved seed.

Safeguar ding publicinterests—Article9 allowstheexclusiverightsof breedersto berestricted
in the public interest. The Model Law of UPOV 1978 provided three possible interpretations:
through the grant of a voluntary licence by the right holder for the exploitation of the variety;
licences of right; and, compulsory licences.

UPOV 1991

Coverage of varieties— Member statesthat have been members of the Convention have afive-
year transition period to provide comprehensive coverage of plant varieties. New members,
however, are required to protect 15 genera or species on accession and include all genera and
specieswithin 10 years.

Nature of rightsenjoyed by the breeder - UPOV 1991 marks a major departure from UPOV
1978 inthe nature of rights provided to the breeder. Article 14 definesthesein four areas: (a) the
propagating material, (b) the harvested material, (c) certain other products, which are discussed
below, and (d) essentially derived varieties (EDV's). Breeder’ s rights on propagating material
include: (a) production or reproduction (multiplication), (b) conditioning for the purposes of
propagation, (c) offering for sale, (d) selling or other marketing, (e) exporting, (f) importing, and
(g) stocking for any of the purposes referred to above. Propagating material, as understood in
UPQV 1991, included “ parts of the plant intended for the production of new plants, for example
seeds’, and certain parts of plants that may be used either for “consumption or sowing”. Of
particular importance was “ conditioning for the purposes of propagation”, which was intended
to strengthen Plant Breeders' Rights by monitoring on-farm production and the use of harvested
material. Plant Breeders Rights were further strengthening by extending them to harvested
material and products of harvested material that use protected varieties of plants.

Essentially derived varieties— Theinclusion of EDVsin UPQOV 1991 isgenerally regarded as
the single most important changeto UPOV.

Exceptions—Two setsof limited exceptionsto Plant Breeders' Rightsareincludedin Article 15
of UPOV 1991. Thefirst (Article 15.1), designated as compulsory exceptions, include: (a) acts
doneprivately and for non-commercial purposes, (b) actsdonefor experimental purposesand (c)
acts done for the purpose of breeding other varieties, provided that such breeding activities did
not resultintheproduction of EDVs. Includedinthisset of exceptionsisamorerestricted version
of “research exemption” available under UPOV 1978. The second set of optional exceptions
(Article 15.2) includesthose that arerelated to “farm saved seed” or the“farmers privilege”.
Under Article 15.2, each Contracting Party may, within reasonable limits and subject to
safeguarding the legitimate interests of the breeder, restrict the breeder’ sright in relation to any
variety in order to permit farmers to use for propagating purposes, on their own holdings, seed
from protected varieties they themselves have harvested.

Contractual licencesand the publicinterest —UPQOV 1991 alowsrestrictions on the exercise
of Plant Breeders Rights to safeguard public interest (Article 17). However, unlike the
interpretation of UPOV 1978, which had provided three options for contractual licences, the
Model Law of UPOV 1991 providesonly two options: voluntary licencesor compul sory licences.
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M ember sof UPOV (asof 30June2004) and L atest Act of theConventiontowhich Stateisparty78
Argentina 1978 Act Lithuania 1991 Act
Australia 1991 Act Mexico 1978 Act
Austria 1991 Act Netherlands 1991 Act9®
Belarus 1991 Act New Zealand 1978 Act
Belgium’® 1961/1972 Act Nicaragua 1978 Act
Bolivia 1978 Act Norway 1978 Act
Brazil 1978 Act Panama 1978 Act
Bulgaria 1991 Act Paraguay 1978 Act
Canada 1978 Act Poland 1991 Act
Chile 1978 Act Portugal 1978 Act
China 1978 Acto® Republic of Korea 1991 Act
Colombia 1978 Act Republic of Moldova 1991 Act
Croatia 1991 Act Romania 1991 Act
Czech Reé)lubl ic 1991 Act Russian Federation 1991 Act
Denmark 1991 Act Singapore 1991 Act
Ecuador 1978 Act Slovakia 1978 Act
Estonia 1991 Act Slovenia 1991 Act
Finland 1991 Act South Africa 1978 Act
France®® 1978 Act Spain®* 1961/1972 Act
Germany 1991 Act Sweden 1991 Act
Hungary 1991 Act Switzerland 1978 Act
Ireland 1978 Act Trinidad and Tobago 1978 Act
Israel 1991 Act Tunisia 1991 Act
Italy 1978 Act Ukraine 1978 Act
Japan 1991 Act United Kingdom 1991 Act
Kenya 1978 Act United Statesof America 1991 Act®
Kyrgyzstan 1991Act Uruguay 1978 Act
Latvia 1991 Act

78

79
80
81

82

83

85

Azerbaijan, Costa Rica, Egypt, Georgia, Honduras, Iceland, India, Jordan, Kazakhstan, Morocco,
Serbia and Montenegro, Tagjikistan, the Former Yugoslav Republic of Macedonia, Uzbekistan,
Venezuela, Viet Nam and Zimbabwe, aswell asthe European Community and the African Intellectual
Property Organization, haveinitiated with the Council of UPQV the procedurefor becoming members
of theUnion. Many other non-member Statescurrently havelawsto protect plant varieties, or proposals
for laws before their legidlatures.

With anotification under Article 34(2) of the 1978 Act.
Withadeclarationthat the 1978 Actisnot applicableto the Hong K ong Special Administrative Region.

With adeclaration that the Convention of 1961, the Additional Act of 1972, the 1978 Act and the 1991
Act are not applicable to Greenland and the Faroe Islands.

With a declaration that the 1978 Act applies to the territory of the French Republic, including the
Overseas Departments and Territories.

Ratification for the Kingdom in Europe.

With a declaration that the Convention of 1961 and the Additional Act of 1972 apply to the entire
territory of Spain.

With areservation pursuant to Article 35(2) of the 1991 Act.
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9.2TheContracting Partiesagreethat theresponsibility for realizing Farmers Rights,
asthey relateto plant geneticresour cesfor food and agriculture, restswith national
governments. I n accor dancewith their needsand priorities, each Contracting Party
should, as appropriate, and subject to its national legislation, take measures to
protect and promote Farmers Rights, including:

Article 9.2 makesit clear that under the Treaty
therealization of Farmers' Rightsisamatter for
national governments. As noted above, this
reflects a major change from the text of the
Agreed Interpretation, which had emphasized
the global nature of Farmers' Rights and the
primary role of the international community in
realizing Farmers' Rights. FAO Resolutions 4/
89 and 3/91 had established, in thisregard, that
Farmers Rightswould beimplementedthrough
an International Fund. Inthe Treaty, thisglobal
element of Farmers Rights finds its reflection
moreintheprovisionsof Article 13 on Benefit-
sharing in the Multilateral System and Article
18 on Financial Resources than in the provi-
sions of Article 9.

Under Article 9.2, each Contracting Party
isencouraged, “in accordance with their needs
andpriorities...asappropriate, and subject toits
national legislation”, to take measures to pro-
tect and promote Farmers' Rights. The various
limiting epithets are central to the meaning of
the provision. Decisions regarding the meas-
ures, if any, to be taken to protect and promote
Farmers' Rightsaredecisionsthat each govern-

ment is to take as appropriate in the context of
its own needs and priorities and in accordance
withits own national legislation. Governments
are not required to take such measures, but
through the word “should”, are encouraged to
do so, as and where appropriate. Implementa-
tion of the measuresindicated in Paragraphs (a)
to (c) will thus be largely dependent upon each
government’ sjudgement onwhat isappropriate
in the light of its own priorities and its own
national law. The nature and scope of the meas-
uresto protect and promote Farmers’ Rightsis,
therefore, likely to differ significantly among
countries.

The “core” content of Farmers' Rights at
thenational level isidentified in Paragraphs (a)
to(c) astheprotectionof traditional knowledge,
the right to participate in benefit sharing, and
the right to participate in making decisions at
the national level regarding PGRFA. It isim-
portant to note, however, that Paragraphs (a) to
(c) are only illustrative of the various compo-
nentsof Farmers’ Rights, and do not exhaust the
modalities by which Farmers Rights may be
realized.

(a) protection of traditional knowledger elevant to plant genetic resour cesfor food and

agriculture;

Paragraph (a) encourages measuresfor the pro-
tection of “traditional knowledge”. Given the
scope and objectives of the Treaty, the type of
traditional knowledgeto be protectedislimited
to that which is “relevant to plant genetic re-
sourcesfor food and agriculture’. Inthissense,
the provision is narrower in scope than Article
8(j) of the CBD which addresses a broader
range of biological resources. In another sense,
however, the scope of the provison may be
broader than that of the CBD in that it is not
limited totraditional knowledge* of indigenous
and loca communities embodying traditional
lifestyles” asin Article 8(j) of the CBD. Inthe
Treaty, traditional knowledge would appear to
refer moreto thetraditional knowledgeof farm-
ers, agroup that may well overlap with indig-
enous and local communities, but is not neces-
sarily coterminouswiththem. Under the Treaty,
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theissue of protection of traditional knowledge
refersmainly totheknowledgeused to devel op,
and is thus incorporated in, farmers' varieties
(“landraces’) and certain associated knowledge
(e.g. specific cultivation practices).

The choice of the means by which any
individual Contracting Party may protect tradi-
tional knowledge relevant to PGRFA is left to
the Contracting Party concerned. The develop-
ment of asui generis regime for the protection
of farmers' varietiesisone of the possibleways
of |mpI ementmg this component of Farmers
Rights.%® The issue has received considerable
attentionin theliterature, but little progress has
been made in terms of actually implementing
thiskind of protection. The establishment of a
Sui generisregime poses, in fact, complex con-
ceptual and practical issues.8” On the concep-



tual level, it is not clear whether the protection
of farmers’ varietiesunder anintellectual prop-
erty rights (IPRs) system would have any posi-
tive impact on their conservation or stimulate
breeding activity. Indeed it may be that any
system of protection might endanger the very
traditional practicesthat promotegeneticdiver-
sity in landraces. It is aso unclear whether
protection would servethe purpose of strength-
ening therights of communities and traditional
farmers over their resources. There may be
more appropriate non-1PRsmethods of protect-
ingsuchvarieties. Oneexample couldbethrough
some form of “misappropriation regime” that
would not grant farmers IPRs in the sense of a

Article9

right to exclude use by third parties, but rather
focus on any misuse or misappropriation of the
knowledge. What would constitute misuse or
misappropriation would of course need to be
defined by the terms of the regi me® In this
context, the World Intellectual Property Or-
ganization (WIPQO) and its Intergovernmental
Committee on Intellectual Property and Ge-
netic Resources, Traditional Knowledge and
Folklore, have been reviewing state practice
with respect to the protection of traditional
knowledgethroughtraditional intellectual prop-
erty mechanism and the elements that would
needto beincludedinany sui generissystemfor
the protection of traditional knowledge.®

(b) theright to equitably participate in sharing benefits arising from the utilization of
plant genetic resourcesfor food and agriculture; and

FA O Resol ution 5/89introduced the concept of
the participation of farmers in “benefit-shar-
ing” as one of the objectives of Farmers

Rights.>® Under Part IV of the Treaty, the Con-
tracting Parties agree that benefits arising from
theuse of PGRFA shared under theMultilateral
System should flow primarily to farmers who
conserve and sustainably utilize PGRFA, with
priority accorded to those in developing coun-
triesg or countries with economies in transi-
tion.”* How those benefitswill beshared will be
a matter to be determined by the Governing
Body of the Treaty, although Article 13.2 speci-
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fies a number of mechanisms® and indicates
that the sharing of benefits must take into ac-
count the priority activity areasin the GPA.

Paragraph (b), however, must be seeniniits
context of actionsthat national governments may
take at the nationd level in exercise of their
responsibility for realizing Farmers' Rights. Cer-
tainly national governmentswill havearoleinthe
distribution of benefitsarising under the Multilat-
erd Systemintheir owncountries, whether through
projects to develop the capabilities of farmersto
conserveand usePGRFA, or other meansreferred

On this issue, see also Carlos M. Correa, Options for the Implementation of Farmers' Rights at the

National Level, South Centre, 2000, Working Paper #8.
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See Seeding Solutions, Volume 2, Options for National Laws Gover ning Access to and Control Over

Genetic Resources, The Crucible Group, IDRC, 2002.
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On this suggestion, see Carlos Correa: Traditional Knowledge and Intellectual Property: 1ssues and

options surrounding the protection of traditional knowledge, A Discussion Paper commissioned by the
Quaker United Nations Office Geneva, with financial assistance from the Rockefeller Foundation,

Geneva, November 2001.
89

See, e.g. Report onthe Review of Existing Intellectua Property Protection of Traditional Knowledge,

WIPO/GRTKF/4/7, November 2002, and Elements of a Sui Generis System for the Protection of
Traditional Knowledge, WIPO/GRTKF/I1C/4/8, September 2002.
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“(c) alow farmers, their communities, and countriesin all regions, to participate fully in the benefits

derived, at present and in the future, from the improved use of plant genetic resources, through plant

breeding and other scientific methods.”

9% Article13.3.

92
of benefits arising from commercialization.

The exchange of information; accessto and transfer of technology; capacity-building, and the sharing
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toin Article 13. But what other measures should
national governments be taking to ensure that
farmersget their fair shareof benefitsarisingfrom
the use of PGRFA?

Insofar asmaterial already intheMultilat-
eral System is concerned (i.e. plant genetic
resources listed in Annex I, under the manage-
ment and control of the Contracting Partiesand
in the public domain), it would appear that the
benefit-sharing mechanismsset upinArticle 13
may beintended to beexclusive. Inother words,
countriesreceiving arequest for PGRFA under
theMultilateral Systemwould not beentitled to
impose a bilateral requirement for compensa-
tionfor farmersunder Article9inadditiontothe
Multilateral System conditions provided for in
articles 12 to 13. However, for the most part,

where PGRFA are found in in situ conditions,
apart from that found in national parks or other
publicly owned land, they may be found, under
some countries laws, to bethe property of, or at
|east subject to additional property rightsof, the
owners of that land. In such cases, the material
will not be completely within the management
and control of the Contracting Parties. % It will
thereforebeintheMultilateral Systemonlyif so
included by the owner concerned. If thisisto be
desired, thenthequestioniswhat incentivescan
the national governments offer farmers to in-
cludetheir plant genetic resourcesin the Multi-
lateral System. Again, various options may be
open to national governments, including par-
ticipation in capacity building projects, partici-
patory plant breeding, or other meansdiscussed
below.

(c) theright to participatein making decisions, at the national level, on mattersrelated
to the conservation and sustainable use of plant genetic resources for food and

agriculture.

Poorer farmers, and most notably, womenfarm-
ers, are often excluded from decision-making
processes at different levels, including in par-
ticular at the national level. Their substantial
effortsandinnovationsin plant geneticresources
conservation and management may not be rec-
ognized and their specific needs and priorities
may not therefore be adequately providedforin
national policy. In recent years, Participatory
Rural Appraisal and other similar participatory
tools and techniques have been developed and
adapted for usein different regions and sectors.
Additional efforts are still required to ensure a
gender sensitivity of such approaches in plant
genetic resource conservation and utilization.

Oneof thecomponentsof Farmers' Rights,
according to Paragraph (c), is “the right to
participate in making decisions’ at the national
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level “ onmattersrelated totheconservationand
sustainable use” of PGRFA. This right, which
implies aright to have a say in national policy
making as well as administrative decisions re-
latingto PGRFA, should berecognized, accord-
ing to the chapeau of Article 9.2, “as appropri-
ate” and subject to “national legidation”. As
stated above, this means that national govern-
mentshave considerabl e scopeto determinethe
extent of suchright. Theimportanceof ensuring
the participation of local, indigenous and farm-
ing communities in decision-making concern-
ing PGRFA has been stressed in various fo-
rums.

Somenational lawshavebeguntoincorpo-
rate these principles. In the Philippines, the
I ndigenous Peoples Rights Act containsabroad
recognition of community rights. Accesslegis-

Whether or not the material owned is considered “genetic resources’ as opposed to “biological

resources’ for these purposeswill depend on the applicablenational legislation, aswell asthe outcome
of currently ongoing negotiations under the CBD. In this context, it isinteresting to note the possible
effects of recent legidation in Latin America that declares genetic resources as being part of the
“patrimony” of the State. Depending on the interpretation of the concept of “ patrimony” (i.e. whether
itiscloser to the concept of state property or to the concept of sovereignty) the effect of this may well
beto placeal PGRFA into the Multilateral System, even wherethey areto befound onfarmers’' land.

94
on Indigenous Populations.
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Seee.g.theDraft UN Declaration onthe Rightsof | ndigenousPeopl esdevel oped by theWorking Group



lation adopted in some countries also provides
for someform of participationinrelationto the
collecting of genetic materials. Under Philip-
pines Executive Order No. 247,% for instance,
therights of indigenous and local communities
must be taken into account with regard to in-
formed consent procedures.

Other mechanisms, not necessarily set
out in national legislation, may be found for
ensuring the practical participation of farm-
ersin decision making at the national level.
Examples would be the inclusion of farmers
or producers organizations on critical policy
bodiessuchasnational plant geneticresources
committees, or on other bodiesthat take deci-
sions relevant to plant genetic resources, in-

Article9

cluding committeesdealing with theregistra-
tion of new varieties.”

Therealization of Farmers Rightsinrela
tion to farmers' participation in decision-mak-
ing will be dependent upon the nature of the
relations between local, indigenous and farm-
ing communities, on the one hand, and national
governments, on the other hand. A wide range
of scenarios can beconsidered inthisregard. In
any case, the formal recognition of Farmers
Rights in the Treaty certainly constitutes an
important steptowardsthereaffirmation of farm-
ers and communities' rights to participate in
the taking of decisions that essentially concern
the kind of farming system that they wish to
keep as an integral part of their culture and
lifestyles.

9.3Nothingin thisArticle shall beinterpreted to limit any rightsthat farmershaveto
save, use, exchange and sell farm-saved seed/propagating material, subject to

national law and as appropriate.

Farmers' rightswith regard to saving, selling
and exchanging seed are a controversial is-
sue. One view is that farmers should be free
from any restriction with regard to the use
and disposition of seeds, including those pro-
tected under IPRs. This view is not shared,
however, by those who believe that the unre-
stricted use of IPR protected materials by
farmers would erode incentives to commer-
cial breeding and create a threat to future
world food security. The two viewpoints are
reflected in the 1978 UPOV Convention,
whichimplicitly recognizedtherightsof farm-
ers to reuse farm-saved seed and the 1991
UPQOV Convention, which extended the scope
of breeders’ rights, but provided that indi-
vidual Contracting Parties may, in their na-
tional legislation, allow the reuse by farmers
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of farm-saved seed that is protected by Plant
Breeders' Rights on their own holdings.97

Article 9.3 wastherefore offered asacom-
promise solution between those who sought a
positive recognition under the revised Interna-
tional Undertaking of certain rights of farmers
in relation to saving, using and exchanging
seeds, and those who feared that the Treaty
could limit breeders’ rightsin away that would
be inconsistent with UPOV 1991.

The agreed text is neutral in that respect.
WhileArticle9.3would not beasufficient |legal
basis for claiming rights in relation to saving,
using and exchanging seeds, at the sametime, it
doesnot restrict the optionsthat may be adopted
by national governmentsinthat regard. Clearly,

Executive Order No. 247, * Prescribing aRegulatory Framework for the Prospecting of Biological and

Genetic Resources, their By-Productsand Derivatives, for Scientificand Commercial Purposes, andfor
Other Purposes’, signed in May 1995. Recently, the government adopted Republic Act 9147 or the
Wildlife Act, which contains provisions superseding those of EO 247 with regard to regulating access

to the country’ s biological and genetic resources.
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InCanada, for example, producers’ organi zationsarerepresented onthenational Canadian Agricultural

Research Council (CARC), the national Expert Committee on Plant and Microbia Genetic Resources

and various variety registration committees.
97

See below in this section under Protected V arieties.
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Box 10. The International Network of Ex Situ Collections under
the Auspices of FAO

Article 7 of the International Undertaking on Plant Genetic Resources provided for the devel opment
of aninternational network of national, regional and international centres, including an international
network of base collections in genebanks under the auspices or the jurisdiction of FAQ, that have
assumed theresponsibility to hold, for the benefit of theinternational community and onthe principle
of unrestricted exchange, base or active collections of the plant genetic resources of particular plant
Species.

In 1989, the FAO CGRFA called for the development of the International Network of Ex Stu
Collections under the auspices or jurisdiction of FAO, because of lack of clarity regarding the legal
situation of some national and international ex situ collections.

The CGRFA alsodecidedtoincorporateintothe®international network” thenetwork of baseand active
ex situ collections that had been devel oped by agreement between IBPGR and national authorities.

Twelve centres of the CGI AR signed agreementswith FAO in 1994, placing most of their collections
(some 500,000 accessions) in the International Network. Through these agreements, the Centres
recognised the “intergovernmental authority of FAO and its Commission in setting policies for the
International Network”. They also agreed to hold the designated germplasm “in trust for the benefit
of theinternational community”, and“ not to claim ownership, or seek intellectual property rights, over
the designated germplasm and related information”. The Regional Collection of the International
Coconut Genetic Resources Network (COGENT), held by the governments of India, Indonesia and
Cote d' Ivoire, was brought into the Network by a further agreement signed in October 1998. The
agreementswereenteredintofor aperiod of 4 years, automatically renewabl eunl essdecided otherwise
by either Party. The agreements have been automatically renewed in 1998 and again in 2002.

The CGRFA monitorstheimplementation of the agreements and the Centresof CGIAR areinvited to
report to its biennial sessions. The CGRFA stated that the agreements provided an interim solution,
until therevision of thelnternational Undertaking wascompleted. The Commission hasal so noted that
“the final form of the Agreements would depend on the outcome of the negotiations for the revision
of the International Undertaking, and that the Agreements might need to berevised in thelight of that
outcome”.

Under Article 15 of the Treaty, the Contracting Parties recognize the importance to the Treaty of the
exsitucollectionsheldintrust by the CGI AR Centresand call onthose Centresto sign agreementswith
the Governing Body placing those collections within the purview of the Treaty. Article 15 lists the
termsand conditionsthat are to beincluded in such agreements. Once the new agreementsare signed,
they will replace the interim “in-trust” agreements.

the agreed text does not exclude the possibility
that national laws (including Plant Breeders
Rightsand seed | egidlation) may recognizefarm-
ers rightsin relation to saving, using and ex-
changing seeds/propagating materials. Nor in-
deed doesit prevent national lawsfrom limiting
or excluding such rights where the seed/propa-
gating material is protected by Plant Breeders
Rights or where otherwise required by seed
trade management considerations.
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In light of the existing debate, a clear
distinction must be made according to the types
of materials involved.

Farmers varieties: Thereisno doubt
that farmers can use, exchange, sell or
otherwise dispose of the varieties that
they have devel oped and which are not
subject to third parties’ IPRs. In fact,
most farmers’ varieties (“landraces’)



aretoday outside the IPRs system, ex-
cept in rare cases. Hence, the farmer
that has developed such varieties can-
not be prevented from any action rel at-
ing to them. At the same time, he/she
has no legal power to prevent others
from using or reproducing such varie-
ties; thisis precisely one of the prob-
lemsthat someproposal sfor sui generis
protection aim to address.

Farmers own produce: Farmers are
freetosell, exchangeor sharetheir own
produce, whether it has been obtained
from their own varieties or with varie-
tiesprotected by IPRs (unlessthisright
is curtailed by contractual obligations
agreed with seed distributors). In this
sense, the recognition of the right to
dispose of the “farm produce’ as pro-
posed, for instance, in the Indian draft
law on Plant Breeders' Rights, doesnot
mean any significant concession to
farmers, since they legally already en-
joy theright to sell it.

Protected varieties: Thesituationmay
be substantially different, however, in
relation to the sale or other forms of
distribution of seeds for propagating
purposes, when such seeds are pro-
tected by IPRs held by third parties.
Historically, national legislationfor the
protection of Plant Breeders Rights
has tended to allow farmers to reuse
protected seeds they have saved on
their own farms (“farmers’ privi-
Iege"98), though it has normally pre-
vented acts that may lead to further
propagation without the consent of the
Plant Breeders' Rights titleholder.

The scope of the “farmers’ privilege’
has varied in different nationa laws.
UPQV 1978 was silent on the matter.
Nevertheless Article 5(1) of the 1978
Act has been interpreted as implicitly

Article9

in production for purposes of commer-
cia marketing, offering for sale and
marketing of seeds.

The 1991 revision of UPOV broadened
the scope of Plant Breeders Rightsto
preclude unauthorized production or
reproduction of all protected seed. At
the sametime, it explicitly allowed for
an optional exception to the Breeder’s
right to be established under national
legislation. Under Article 15(2) of
UPOV 1991, each Contracting Party
may, within reasonable limitsand sub-
ject to safeguarding the legitimate in-
terestsof thebreeder, restrict thebreed-
er'sright in relation to any variety in
order topermit farmerstousefor propa-
gating purposes, ontheir own holdings,
seedfromprotectedvarietiesthey them-
selves have harvested.

Since UPOV 1991, national laws have
tended to restrict the scope of thefarm-
ers privilege to different degrees, both
in developed and in developing coun-
tries. Thus, the European Community
Plant Variety Rights (Council Regula-
tion EC No. 2100/94) limitsthe“farm-
ers exception” to certain species and
requires the payment of an “equitable
remuneration” to the breeder for plant-
ing-back protected seeds, except inthe
case of “small farmers’. In Brazil, law
No. 9456 (1997) has established that
such exception does not apply in rela
tiontosugar cane. Itonly benefitssmall
farmers, who can provide or exchange
seeds on a non-commercia basis with
other small farmers.

Insum, Plant Breeders' Rightsprovide
someroom for thefarmers’ practice of
saving seed, but the recent legidative
trend hasbeentorestricttheroomavail-
ablefor following such practice.

allowing farmers to replant and ex- Some options that would reconcile IPRs
change protected seeds in that it pro- with the farmers' right to save, sell and ex-
vided the breeder with exclusivity only  change PR protected materials may be consid-

% The term ‘farmers privilege' is a conventional usage. The term itself does not exist in the 1991
Convention, which refers only to an optional exemption to the breeder’ srights (article 15.2).
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ered, such asthefollowing, all of which present
significant difficulties with regard to practical
application:
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Distinguishing different groupings of
farmers with regard to the planting-
back of protected material, onthebasis
of volume of output, size of landhold-
ings, species concerned, etc. although
such determination is difficult on a
practical basis. Thus, abroad farmers
exception may be granted to “prima
rily-subsistencefarmers’, orto*small”
farmers who customarily reuse seed
becausethey lack accessto or financial

resources for new seed every growing
season. Large farmersin the commer-
cial sector may be subject instead to
other, more stringent, rules.

Exempting exchanges of seed that take
place within the same community or
with neighbours, and between farming
communities.

Allowingcertainsal esof seedsaspropa-
gating materials, for instance, those
that take placewithinthefarmers' cus-
tomary market area.



Article 10

PART IV — THE MULTILATERAL SYSTEM OF ACCESS AND

BENEFIT-SHARING

Article 10 — Multilateral System
sharing

Asstated earlier, giventhepeculiar characteris-
ticsof PGRFA, negotiatorstothe Treaty focussed
on the creation of a multilateral system for
PGRFA, in harmony withthe CBD. Thismulti-
lateral systemobviatestheneedfor determining
countries of origin or negotiating terms of ac-
cesson acase-by-casebasis. Instead, facilitated
access to genetic materials of an agreed list of
crops (set out in Annex 1) is to be given, and
benefitsareto be shared, by Contracting Parties
to the Treaty, on the basis of multilateraly
agreed terms.

The underlying reasonswhy amultilateral
system for PGRFA wasrequired are numerous.
Asnoted earlier, themaintenanceof ahighlevel
of intra-specific genetic diversity in crops is
essential to preserveyield stability and the abil-
ity of cropsto resist diseases and adapt to other
environmental challenges. Plant breeders, in-
cluding traditional farmers, need to have easy
access to a wide range of genetic diversity in
order to develop improved varieties that can
meet these challenges. It is particularly impor-
tant to have accessto genetic diversity fromthe
centres of origin and diversity of those crops.
Crops often do better outside their centres of
origin, wherethey may be free from their natu-

of Access and Benefit-

ral pathogens and parasites. But where those or
similar diseasesand pestsstrike, itisessential to
be able to go back to the centres of origin in
order to find resistance to them. When, for
example, thefamous I rish potato famine struck
in the 1830s, it was necessary to turn to the
centresof originin South Americato seek traits
of resistance to Phytophthora downy mildew.

The needs are not just one way: all coun-
tries and regions are to a large extent interde-
pendent on other countriesand regionsfor plant
genetic diversity if they are to maintain food
security. Countries, particularly poor, devel op-
ing countries, cannot rely on purely bilatera
arrangements for securing access to the plant
genetic diversity they need. Such arrangements
cannot respond to the continuous needs of the
agricultural sector. To set up purely bilateral
arrangementsisalso too costly. Sinceall coun-
tries face the same needs, the only practical
solutionisto providefor asystem of accessand
benefit sharing on amultilateral basis.

It is to meet these needs that Article 10
establishes the Multilateral System of access
and benefit sharing for PGRFA (of adefinedlist
of crops) and associated information.

10.1 In their relationships with other States, the Contracting Parties recognize the
sovereign rights of States over their own plant genetic resources for food and
agriculture, including that the authority to determine access to those resour ces
restswith national gover nments and is subject to national legislation.

10.2

Intheexerciseof their sovereign rights, the Contracting Partiesagreeto establish

a multilateral system, which is efficient, effective, and transparent, both to
facilitate accessto plant genetic resour cesfor food and agriculture, and to share,
in a fair and equitable way, the benefits arising from the utilization of these
resour ces, on a complementary and mutually reinforcing basis.

In Articles 10.1 and 10.2, as well as in the
Preambleto the Treaty, the Contracting Parties
specifically assert that they havesovereignrights
over their PGRFA, and that they are exercising
these sovereign rightsin establishing the multi-
lateral system. Sovereign rights over PGRFA
and the authority of national governments to

determine access to those resources are central
conceptsinthe CBD. Thisarticlelinkswiththe
CBD, and makes it clear that the Multilateral
System established by the Treaty is fully in
harmony with the Convention. Indeed therules
set out in Article 15 of the Treaty governing
access and benefit-sharing for the Multilateral
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System areintended to apply, inter alia, Article
15.2 of the CBD to PGRFA:

“[Parties] shall endeavour to create
conditions to facilitate access to ge-
netic resources for environmentally
sound uses by other Contracting Par-
ties and not to impose restrictions that
run counter to the objectives of this
Convention”

aswell as Article 15.4:

“ Access, where granted, shall be on
mutually agreed terms and subject to
the provisions of this Article’

and Article 15.5;

“ Access to genetic resources shall be
subject to prior informed consent of the
Contracting Party providing such re-
sources, unless otherwise determined
by that Party.”

By becoming party to the Treaty, Contracting
Partieshave mutually agreed, at themultilateral
level, onthetermsof accessand benefit sharing
for PGRFA covered by the Multilateral System
to be used in transactions among themselves,
and have given their prior informed consent on
a multilateral basis, as a means of facilitating
access to those PGRFA.
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In addition to asserting the Parties’ sover-
eignrights, Article 10.2 establishesthe scope of
the multilateral system. First, it serves a dual
purpose, that is:

» Tofacilitate access to PGRFA; and

e To share the benefits arising from the
utilization of PGRFA fairly and equita-
bly.

Thesetwo purposesmust operateona“comple-
mentary and mutually reinforcing basis’. As
such, it would be inconsistent with the Treaty
for Contracting Parties to promote a multilat-
eral system that provides access without ben-
efit-sharing, or benefit-sharing without access.
Moreover, the processes of facilitating access,
and sharing benefits should ideally strengthen
each other.

Finaly, Article 10.2 providesthat the pur-
posesof themultilateral systemmust beachieved
in a manner that is “efficient, effective, and
transparent”. This provision refers, at least in
part, totheinstitutional structureof themultilat-
eral system, and is similar to some previous
proposals, including those put forward as early
asJune 1991 by the participantsat the Keystone
International Dialogue Series on Plant Genetic
Resources at their third plenary sessionin Oslo
as part of their “Global Initiative for the Secu-
rity and Sustainable Development of Plant Ge-
netic Resources’.



Article 11

Article 11 — Coverage of the Multilateral System

The Multilateral System having been estab-
lished in Article 10, Article 11 establishes its
scope. After much debate, it wasagreed that while
the scope of the Treaty in general would be
“PGRFA” (asdefined in Article 3), the multilat-
erd system would only apply to PGRFA of a
specified list of crops, chosen because countries
interdependence on them and their importance

for food security. Thisis partly because some
countries wanted to see how benefits would
flow under alimited multilateral system before
committing themselves to awider coverage. It
was also because some countries wanted to
limit the application of the multilateral system
so as to alow for bilateral arrangements for
access and benefit sharing of other PGRFA.

11.1 In furtherance of the objectives of conservation and sustainable use of plant
genetic resources for food and agriculture and the fair and equitable sharing of
benefitsarising out of their use, asstated in Article 1, theMultilateral System shall
cover the plant genetic resources for food and agriculture listed in Annex I,
established according to criteria of food security and inter dependence.

Article 11.1 states that the multilateral system
will cover the PGRFA listed in Annex |.

It dso states that the list in Annex | is
“established according to criteria of food secu-
rity and interdependence.” This reflects a his-
torical statement referring to the way in which
the list was put together. A first draft list was
indeed proposed on the basis of the importance
of the crops to food security and interdepend-
ence, althoughit wasnegotiated by Statesonthe
basis of other factors too. But as a historical
statement, the phrase is of limited legal impor-
tance. Thelist hasbeen established, anditisthe
list that governs whether a crop is within the
Multilateral System or not. Thestatement of the
basis on which the list is elaborated will how-
ever have legal import in the interpretation of
the list and more particularly in considering
future amendments to the list. These, under
Article 23 and 24, must be adopted by consen-
sus of the Governing Body. But the phrase
“established according to criteria of food secu-
rity andinterdependence’ givescriteriaastothe
cropsthat can, or should beincludedintothelist
inthefuture. Similarly, theintroductory phrase
toArticle11.1 (“Infurtheranceof theobjectives
of conservation and sustainable use of PGRFA
and the fair and equitable sharing of benefits
arising out of their use, as stated in Article 1)
providesnot only an explanation of how thelist
was put together and a tool for interpretation,
but also ayard stick for futureamendments, and
good groundson which new additionsto thelist
may be put forward.

Oneof thecriteriafor the establishment of
thelistis“food security”. Theterm *food secu-

rity” has been defined in the World Food Sum-
mit Plan of Action. Theintroductiontothe GPA
states that it has to be considered “at the indi-
vidual, household, national, regional and global
levels. Food security exists when all people, at
all times, have physical and economic accessto
sufficient, safeand nutritiousfood to meet their
dietary needsandfood preferencesfor an active
and healthy life”. More specifically, Objective
2.3 states that food supplies should be “ safe, ...
appropriate and adequate to meet the energy
and nutrient needs of the population”.

According to this agreed definition, food
security hasto beconsidered not only at aglobal
level, but also at a regional and local level.
Many minor crops, for example, arestaplecrops
for populations regionally or localy. Impor-
tantly in this respect, Annex | to the Treaty
includestaro, coconut, yam and grass-pea, sta-
ple crops of importance only for specific re-
gions. Inlight of thecriterionof “food security”,
Annex | should take into account a qualitative
component. Some crops may bring rare amino-
acids, rare lipids, vitamins, mineras, or any
nutritional factor facilitating digestion or main-
taining health by having bactericidal or vermi-
fuge properties. Such a qualitative approach
would suggest the inclusion of most fruits and
nuts, aswell as herbs and spices. Nevertheless,
it is widely recognized that food security de-
pendson awider range of plant speciesthat can
be accommodated on any manageable list.

Annex | was the subject of substantial
scientific input from experts through forums
such as technical workshops and groups of
experts. Nevertheless, the initial negotiating

81



Explanatory Guide to the International Treaty on Plant Genetic Resources for Food and Agriculture

position of regions had some wanting asfew as
6 crops for the multilateral system, while an-
other pushed for morethan 400. Asthelist was
to be agreed “by consensus,” negotiations be-
ganwiththelist of 6 cropsand expanded largely
asaresult of countries’ becoming convinced of
the need to include more crops, including many
of interest to the CGIAR withintheMultilateral
System. Ultimately, the Contracting Parties
agreed that Annex | would include some 40 or
so crops’® and 29 forage species (see Annex |).
Nevertheless, soybean, groundnut, oil palm,
flax, sugarcane, tomato and most tropical for-
ages are excluded from the system. Moreover,
certain speciesthat arepart of thegenepool used
by breeders of cassava, maize, potato and com-
mon beans are al so excluded. The list does not
include industrial crops such as tea and coffee,
which thus fall totally outside the Multilateral
System.

In addition to the problem of which crops
to include, negotiators faced the related prob-
lem of how to define each crop in operational
terms such that Contracting Parties and other
actorsmight know, with certain precision, what
fell within the scope of Annex I. There was
never any doubt that wheat would beincludedin
the multilateral system. But, what, precisdly,
does “wheat” really mean? Panels of experts
provided scientific information on these and
other questions (such as which forage species
aremost important to food security). Intheend,
negotiators listed crops, often as much on the
basisof palitical asscientific criteria, including
indicativegenus/genera, noting whenever apar-
ticular genus or species was excluded.

In some cases, negotiators decided to ex-
clude specific species associated with a crop,
and in some casesthe excluded speciesareones
typically considered part of the genepool that a
breeder might useor want accessto. Two exam-
ples would be Phaseol us polyanthus and Sola-
numphurega. Thedefinition of cassavaincludes
Manihot esculentaonly, thuswildrel ativesnow
being used to increase protein content and im-
prove disease resistance, are excluded from the
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Multilateral System. Finally, some definitions
are ssimply ambiguous. For example, “Wheat”
isincludedin Annex I, but defined as” Triticum,
et al.”. The meaning of “et al.” is left unclear.
Additions and exclusions to Annex | can be
made by consensus by the Governing Body.
The extent to which the list is changed in the
future will depend on the experience of coun-
tries in the initia running of the Multilateral
System, including in particular the extent to
which real benefits are perceived to flow under
the System.

Importantly, in defining the coverage of
the multilateral system, Article 11 makes no
distinction between pre-existing materia held
and material acquired after entry into force of
the Treaty. Materia collected before, and after,
entry into force of the CBD are aso treated
equally. In this way, only for PGRFA crops
included in Annex |, Article 11 of the Treaty
was intended to resolve the status of those ex
sSitu collections that were not “acquired in ac-
cordance with the CBD”, as requested in the
Nairobi Final Act. Other aspectsareclarifiedin
Article 15.

Asidefromitssubstantive content, thetext
of Annex | islessthan clear in certain regards,
reflecting the state of biological science and
changes in knowledge over time. For example,
the Treaty acknowledges only implicitly the
fact that taxonomistsand breedersdi sagreeabout
what is included within a particular crop gene
pool. Knowledge of such groupings changes
over time. It is questionable whether the mate-
rialsunder the Multilateral System will expand
and contract as taxonomic understandings of
what constitutes a particular genus evolve. As-
suming that the Governing Body will not want
to undertake the cumbersome and costly task of
congtituting its own taxonomic authority, on
what basiswill Contracting Parties and centres
decidewhether guestionabl e categories/materi-
alsareincluded or excluded? Practically speak-
ing, how would the Treaty handle cases where
materials considered today to be part of Annex
I, fall off the list by virtue of changes in taxo-
nomic practices?

Itisdifficult to be specific on the number of cropsincluded. Thelist of cropsin Annex | has 35 entries.

But someof theseentries, such as” Brassicacomplex” includeanumber of distinct crops. Inother cases,
individual crops are excluded from the general entry, asfor example, in connection with thelisting of

“maize”.
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11.3

114

Article 11

TheMultilateral System, asidentifiedin Article11.1, shall includeall plant genetic
resour ces for food and agriculturelisted in Annex | that are under the manage-
ment and control of theContracting Partiesand in thepublicdomain. With aview
toachievingthefullest possiblecover ageof theMultilateral System, the Contract-
ing Parties invite all other holders of the plant genetic resources for food and
agriculturelisted in Annex | toincludethese plant genetic resour cesfor food and
agriculturein the Multilateral System.

Contracting Partiesalso agreetotakeappropriatemeasur esto encour agenatur al
and legal persons within their jurisdiction who hold plant genetic resour ces for
food and agriculturelisted in Annex | toinclude such plant genetic resour cesfor
food and agriculturein the Multilateral System.

Within two years of the entry into for ce of the Treaty, the Gover ning Body shall
assessthe progressin including the plant genetic resour cesfor food and agricul-
ture referred to in paragraph 11.3 in the Multilateral System. Following this
assessment, the Governing Body shall decide whether access shall continueto be
facilitated to those natural and legal personsreferred to in paragraph 11.3 that
have not included these plant genetic resources for food and agriculture in the

Multilateral System, or take such other measuresasit deems appropriate.

Originaly it was the intention of many of the
negotiators to include al listed PGRFA in the
Multilateral System and not just those under
public management and control and in the pub-
lic domain. It was thought by these negotiators
that thiswould be simpler and would eliminate
the need for contractual MTAS to accompany
accessions obtained from the Multilateral Sys-
tem thusreducing transaction costs. Theobliga-
tionsunder the Multilateral System would then
need to be enforced through national policy or
legislation. A number of countries, however,
believed that it would be necessary to limit the
obligations of Contracting Parties to material
under their control and for which they were
responsibleaswell asto material splaced volun-
tarily in the Multilateral System, and that the
obligations attached to the accessions obtained
from the Multilateral System would need to be
passed on through some form of contractual
instrument. In the end, and rather late in the
negotiations, it was the latter view that pre-
vailed. Onceacontractual approachwasagreed
for Article 13.2(d)(ii), the limitation of the
Multilateral System to materials under public
management and control and in the public do-
main became inevitable. Indeed many govern-
mentsfeltthatlegally they could only committo
contractual conditions concerning PGRFA un-
der their management and control and in the
public domain, or PGRFA voluntarily placedin
the Multilateral System by their holders. to
purport to deal with al material subject to the
property rights of individual natural or legal
personswithintheir jurisdiction would, intheir

view, be to deprive those persons of some
elements of those rights.

Article11.2 thusstatesthat themultilateral
system includes “all PGRFA listed in Annex |
that are under the management and control of
the Contracting Parties and in the public do-
main”. Inthisconnectionit shouldbenotedthat,
according to thefirst Report on the State of the
World' sPlant Genetic Resourcesfor Food and
Agriculture, some 88% of global PGRFA held
ex situ isindeed maintained in national collec-
tions.

The expression “under the management
and control” of a Contracting Party isafactual
aswell asalegal qualification. If the collection
isactually managed and controlled by the Con-
tracting Party, then this qualification is met: if
on the other hand the collectionismanaged and
controlled by a separate entity over which the
State does not have any control, then the quali-
ficationisnot met. Theissue may becomemore
significant in countries that have afedera sys-
tem and where genebanks are under state or
provincial control, or in other countries where
genebanks have been set up as public entities
outsidethegovernment’ sdirect control. Insuch
countries, it would appear that such collections
are not prima facie covered, and the extension
of the system to cover those collections would
need to take place with the consent of the
institutions concerned. Thisisprovided for un-
der Article 11.3 of the Treaty.
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Theexpression“inthepublicdomain” isa
gualification of alegal nature. Theterm* public
domain” means either public property or, in
intellectual property law, materials which are
not protected by intellectual property rights. In
the present context, the expression “in the pub-
licdomain” clearly hasthelatter meaning. This
isnot to say that the Multilateral System cannot
includematerial that isprotected by intell ectual
property rights. Such material can, of course,
always be included in the Multilateral System
voluntarily by the holder of such rights under
Article 11.2. But those PGRFA are not auto-
matically included within the purview of the
Multilateral System.

The Multilateral System thus essentialy
applies to plants, seeds, cuttings, etc. that are
managed and controlled by governments of
Contracting Parties and free from intellectual
property rights. Thiswould exclude all provin-
cial government, public (non-governmental)
entity and private holdings of plant genetic
resources, and any material over whichintellec-
tual property rights are claimed. As property
rightsinthematerial foundinthecollectionsare
to berespected (see Article 12(3)(f)), anumber
of delegates thought these additional restric-
tions were unnecessary. However, the limita-
tion is balanced by four provisos:

¢ First, dl other holdersof PGRFA listed
in Annex | areinvited to include those

genetic resources in the Multilateral
System, with the aim of achieving the
fullest possible coverage of the multi-
|lateral system (Article 11(2));1%

e Second, parties agree to take measures
to encourage natural and legal persons
under their jurisdictiontoincludeinthe
multilateral system the listed PGRFA
that they hold (see Article 11(3));

e Third, thereisabuilt-in review by the
Governing Body to assess progress on
including PGRFA held by natural and
legal persons within the Multilateral
Systemwithin 2 years of the entry into
force of the Treaty (Article 11(4)); and

» Fourth, thereisaprovisionfor the Gov-
erning Body, following the review, to
decide (consistent with the provisions
of Art. 19.2) whether or not accessshall
continueto befacilitated for thosenatu-
ral and legal persons that have not in-
cluded their holdings of PGRFA inthe
Multilateral System (Article 11(4)).

Thereview provisions, and threat of possi-
ble exclusion from the benefits of the Multilat-
eral System, areintended to encouragethehold-
ersof semi-public and private collections, such
asprovincial governments, universitiesand in-
dependent research institutes, and private col-
lectors, to placetheir PGRFA voluntarily within
the multilateral system.

11.5 TheMultilateral System shall alsoincludetheplant geneticresour cesfor food and
agriculturelisted in Annex | and held in theex situ collections of thel nter national
Agricultural Research Centresof the Consultative Group on International Agri-
cultural Research (CGIAR), as provided in Article 15.1a, and in other interna-
tional institutions, in accordance with Article 15.5.

TheTreaty recognisesinArticle15.1 theimpor-
tance to the Treaty of the ex situ collections of
PGRFA held by the IARCs of the CGIAR in

100

trust for theinternational community, aswell as
ex situ collections held by other international
ingtitutions. Article 11.5 includes within the

Article11.2refersto“al other holders’ of Annex 1 PGRFA. Would thisalso apply to holdersof Annex

| PGRFA in a Non-Contracting Party? In principle it would seem not. Article 11.2 addresses the
coverage of the Multilateral System as between Contracting Parties, and the second sentence would
seem to compl ete the concept of coverage in the same context. In any case, nothing would prevent the
holder of PGRFA listed in Annex 1 from making such material available under the same terms asthe
Multilateral System. Conversely, aunilateral voluntary action by the holder of such PGRFA that isnot
within thejurisdiction of a Contracting Party, would not create any rights of obligations on the part of

that non-Contracting Party.



multilateral system the PGRFA held in those
collectionsand listed in Annex |, subject to the
provisionsof Article 15. Inthisconnection, itis
interesting to notethat thecriteriaestablishedin
Article11.2 do not apply to PGRFA held by the
IARCs. In practice, of course, PGRFA held in
the in-trust collections are not under the man-
agement and control of aContracting Party. The
in-trust collectionsal so do not normally include
material that is subject to intellectual property
rights, although they could include such mate-
rial.

Article11.5also providesfor theinclusion
within the multilateral system of the ex situ
collections of other international institutions

101 Article 15.1(a) and (b) of the Treaty.
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that sign agreementswith the Governing Body.
Thisisfurther described at Article 15.5.

For plant genetic resourceslistedin Annex
1, accessand benefit sharing areto bein accord-
ance with the Treaty (Article 12 and 13). Plant
genetic resources not listed in Annex 1 and
collected before the entry into force of the
Treaty, are to be made available in accordance
with MTAS currently in use between the FAO
andthe| ARCs (seeArticles 15.1(a) and (b)). 1%

The role of the IARCs and other interna-

tional institutions, and thecollectionsthey hold,
is dealt with in more detail in Article 15.
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Article 12

Article 12 — Facilitated access to plant genetic resources for
food and agriculture within the Multilateral

System

FAO Conference Resolution 7/93, which estab-
lished the negotiations to revise the Interna-
tional Undertaking, noted that “the Fourth Ses-
sion of the FAO Commission on Plant Genetic
Resources [had] agreed that conditions of ac-
cessto plant genetic resources that needed fur-
ther clarification”. A significant role of the
Treaty isto make easy (to expedite or to make
routine) all accessto PGRFA of cropsincluded
within the Multilateral System. In the words of
theTreaty, “facilitated” access. Article12 speci-
fiesthe modalities for this facilitated access.

The negotiation of these provisions was
difficult and was characterized by the need to
maintain a balance between the facilitation of
access to PGRFA and benefit-sharing. They
wereal so characterized by thedesireof anumber
of delegations to ensure that facilitated access

should berestricted to accessfor the purposesof
research, breeding and training for food and
agriculture, and should not in any way extendto
access for chemical, pharmaceutical or other
non-food/feed industrial purposes. There was
also some tension in the negotiations between
theneed to ensurethat the proceduresfor access
are indeed designed to facilitate and expedite
access transactions, without the need to track
individual accessions, and the need to ensure
that the obligations under the Multilateral Sys-
tem can be passed onto other recipientsand can
be enforceable against such recipients. Finally
there wasthe overriding need to ensure that the
terms and conditions under which facilitated
access is granted are clear and definite and to
avoid some of the ambiguities present in the
International Undertaking.1%

12.1 TheContractingPartiesagreethat facilitated accessto plant geneticresour cesfor
food and agricultureunder the Multilateral System, asdefined in Article 11, shall
be in accordance with the provisions of this Treaty.

The statement that facilitated access to these
plant genetic resourcesisto be “in accordance
with the provisions of this Treaty” stressesthe
special nature of the regime established by the
Treaty. In other words, for these PGRFA facili-
tated access is to be in accordance with the
terms set out in the Treaty, which themselves
areanimplementation on amultilateral basisof
the requirements of Article 15 of the CBD. By
this, it might be assumed that we do not need to
determine “mutually agreed terms” or require

“prior informed consent” on a case by case
basis: the terms set out in the Treaty are them-
selvesthe mutually agreed termsand constitute
prior informed consent, established on amulti-
lateral basis. Article 12.1 also implies that the
provisions relating to facilitated access to
PGRFA under the multilateral system should
not be taken in isolation, but should take into
account all therelevant provisionsof the Treaty,
including, of course, the benefit-sharing provi-
sions provided for in Article 13.

12.2 The Contracting Parties agree to take the necessary legal or other appropriate
measur esto provide such accessto other Contracting Partiesthrough the Multi-
lateral System. Tothiseffect, such accessshall alsobeprovidedtolegal and natural
personsunder thejurisdiction of any Contracting Party, subject totheprovisions

of Article11.4.

Article12.2laysparticular stressonlegal meas-
ures, implying that in some countries (but not
al) new or revised legidlation or regulations

102 go0 CPGR-EX1/94/5.

may be required. Facilitated access is to be
provided to other Contracting Parties and to
legal and natural persons under thejurisdiction
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of any Party. This means that access will be
provided to individuas, as well as to institu-
tionsor organizationsthat havea*legal person-
ality”, such as private companies, civil society
organizations, etc. that are located in the terri-
tory of a Contracting Party, or organized and
operatingunder itsjurisdiction. Asnoted above,
the provision of facilitated accessfor legal and
natural persons is subject to a review by the
Governing Body of the progress in including
other PGRFA (e.g. material in private gene-
banks) in the Multilateral System.

Itisto benoted that thisprovision doesnot
prevent Contracting Parties from granting ac-
cess to non-Parties to the Treaty. Moreover, a
decision by the Governing Bodies to discon-
tinue facilitated access to private persons and
businesses, pursuant to Article 11.4, does not
mean that all access should in the future be
denied to them. The consequence, however,
would be that such access would not be facili-
tated within the meaning of the Treaty, and not
necessarily accord with its terms.

The reference to providing facilitated ac-
cess to other Contracting Parties and persons
and legal entities under the jurisdiction of any
Contracting Party alsoraisesaquestion of inter-
pretation as to whether material obtained do-
mestically under theMultilateral Systemwould
be subject to the conditions set out in Article
12.3 and the benefit-sharing arrangements set
outinArticle13. Certainly thereisno doubt that
international transfers, i.e. requests from a
person in one country to agenebank in another
country, would be so covered. But what is the
situation if a natural person in one country
requests facilitated access to material in a
genebank in the same country? And what isthe
situation, for example, if a researcher in an
|ARC accesses material listed in Annex | from
the genebank of the same IARC?

Normally international treaties govern re-
lations between Contracting Parties and do not
create rights and obligations as between Con-
tracting Parties and their own nationals, unless
the particular treaty so expressy states. In this
case, thewording of Article12.2 requiresfacili-

tated access to be provided to legal and natural
persons under the jurisdiction of “any” Con-
tracting Party, (i.e. including legal and natural
persons under the jurisdiction of the Contract-
ing Party providing access) and does not limit
the rights of accessto legal and natural persons
under thejurisdiction of “any other” Contract-
ing Party. Under the Vienna Convention on the
Law of Treaties, treatiesaretobeinterpreted“in
goodfaithinaccordancewiththeordinary mean-
ing to begivento thetermsof thetreaty in their
context and in the light of its object and pur-
pose.” 1% Quite apart from the literal meaning
of Article 12.2, it could well be argued, in this
particular case, that tointerpret domestic access
transactionsasbeing outsidethecoverageof the
Multilateral System would create a“loophole”
inthe Treaty that would defeat the objectives of
the Treaty asset outin Article 1. If recipientsof
PGRFA were ableto demand accessto Annex |
materials from their own national genebanks
outside the framework of the Treaty and then
export those materials to other companies, or
their own subsidiaries, in other jurisdictions
free of al obligations under the Multilateral
System, then the whole Multilateral System
would soon become unworkable.

However, despite the above, the situation
with respect to domestic transfers remains un-
clear and isbeing interpreted in different ways
by various Contracting Parties.

The situation with respect to the use by
|ARC researchers of material within the same
IARC’s genebank is aso less than clear. The
objectives of the Treaty would favour treating
this use as an accession obtained under the
Multilateral System. That interpretation, how-
ever, is less clearly supported by the actual
words used in Article 12.2. In this case the
accession is not obtained by a separate entity,
but by the IARC itself, albeit of material “held
intrust” for theinternational community. It will
be interesting to see how the Contracting Par-
ties, and the IARCs themselves, implement
these provisionsin practice. Similar considera-
tionswould be applicableto theuse by Govern-
ment plant breeders of materials maintained in
national government genebanks.

103 Vienna Convention on the Law of Treaties, 1969, Article 31.1.
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Under the Treaty, a Contracting Party is
obliged to provide access to PGRFA in the
multilateral system when requested to do so by
another Contracting Party, when requested by
any legal or natural person under the jurisdic-
tion of aParty, or when requested by alARC or
other international institution that hassigned an
agreement with the Governing Body under Ar-
ticle 15. These then are the cases in which
facilitated access must be accorded as set out in
the Treaty. As noted above, this does not pre-
clude Contracting Parties from granting access
to other materials in other cases, nor does it

Article 12

preclude a Contracting Party from applying the
same terms and conditionsto those other mate-
rialsand cases. In practice, andinorder to apply
asingleset of conditionsfor all transfers, parties
and international institutes could decideto pro-
vide all material according to the terms of the
facilitated accessinArticles12.3 and 12.4, thus
both ssimplifying the administration of access
and optimizing the sharing of benefits on a
multilateral basis. Given the benefits of access
to as broad arange of PGRFA as possible, this
should be strongly encouraged.

12.3 Such access shall be provided in accordance with the conditions below:

The agreed conditions set out in Article 12.3
apply to“facilitated access’ under the Multilat-
eral System. The conditionsfor such accessare
set out in the eight paragraphs of Article 12.3.
Asnoted aboveinthe commentary on Article 9
on Farmers Rights, the question arises as to
whether these conditions are exclusive or
whether new conditionscould beimposed. Cer-
tainly in so far as conditions outside the Treaty
are concerned, these are excluded by the word-
ing of Article 12.1., i.e. the agreement that
facilitated accessunder theMultilateral System
shall bein accordancewiththeprovisionsof the
Treaty. In so far as other provisions of the
Treaty are concerned, as for example the right
of farmersto participateequitably inthesharing
of benefitsarisingfromtheutilization of PGRFA,
this is a matter for interpretation by the Con-
tracting Parties themselves, although it seems
clear as a general principle that the Treaty
intended that benefit-sharing under the Multi-

lateral System should be on amultilateral basis
and not on abilateral one.

Articles 12.3(a) through (h) specify condi-
tions under which accessis provided and iden-
tify circumstances under which access might be
denied legitimately. These paragraphsarecriti-
cal totheworking of theMultilateral System. In
general, they acknowledge the applicability of
intellectual and other property rights over the
material. They call for Contracting Parties to
makeavailablenot just the genetic material, but
al so associated, descriptive, non-proprietary in-
formation, including information on the history
of the accession.

However, it is important to note that the
paragraphsdo | eave open somepractical imple-
mentation points. Thesewill needtoberesolved
by the Governing Body.

(a) Access shall be provided solely for the purpose of utilization and conservation for
resear ch, breedingandtrainingfor food and agriculture, provided that such pur pose
does not include chemical, pharmaceutical and/or other non-food/feed industrial
uses. | n thecase of multiple-usecrops(food and non-food), their importancefor food
security should bethedeter minant for their inclusion intheMultilater al System and

availability for facilitated access.

It was agreed that material made available
through the multilateral system should be* pro-
vided solely for the purpose of utilization and
conservation for research, breeding, and train-
ing” for food and agriculture. It is therefore
fundamental to note that it is the use of the
material, and not the material itself, that will
decide whether the Multilateral System will
apply. Thisisparticularly relevant inthe case of
multi-use crops. The paragraph clearly states

that chemical, pharmaceutical and other indus-
trial uses beyond food and animal feed are
excluded from the facilitated access under the
multilateral system. Consequently, those seek-
ing access for such purposes will need to make
separate arrangements. However, the text does
not exclude the development of other agree-
ments for particular uses, or regional agree-
ments covering such uses. This means that
holders of PGRFA under the Multilateral Sys-
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tem can supply them for purposes other than
those stipulated by the Treaty, including indus-
trial uses, but in such cases the preferential
conditions provided for under the Multilateral
System will not automatically apply.

Article 12.3(a) does not specifically allow
nor sanction accessfor the purposeof direct use
by farmersfor cultivation. However, the nego-
tiators clearly did not want genebanks to com-
petewith ordinary distribution of seed or propa-
gating material to farmers, and such access for
direct use must be considered to be out of the
ordinary. This situation occurs, for examplein
cases where an accession is desired for a par-
ticular niche market (a colourful potato, for
instance) and nofurther breedingwork isneeded,
as well asin cases where the crop itself is the
subject of little breeding work (e.g., pulses) or
toenrichthegeneticdiversity infarmers’ fields
for subsequent selection. Article 12.3(a) does
not expressly provide for facilitated access for
direct use or multiplication. Thisomission may
be interpreted as an intentional exclusion of
such a use from the scope of facilitated access
under the Multilateral System. The situationis
of particular significance for, but by no means
unigueto, thelARCsof the CGIAR. Currently,
the MTA used under the FAO-CGIAR in-trust
Agreements allows for access for such pur-
poses. In adopting the interim MTA to be used
by the IARCs under the in-trust Agreements
withFAO, theCommission, at itsNinth Session
(2002), agreed on the following footnote:

This does not prevent the recipients
from releasing the material for pur-
poses of making it directly availableto
farmers or consumers for cultivation,
provided that the other conditions set
out in this MTA are complied with.

A possible interpretation, that would not
run counter to either the actual wording of the
Article 12.3(a) or the objectives of the Treaty,
could be that while direct use for cultivationis

not a use for which facilitated access can be
demanded, thiswould not prevent the rel ease of
material for direct usefor cultivationwherethis
is in accordance with the objectives of the
Treaty and isnecessary for thefulfilment of the
mandates of the institutions concerned. This
may happen more and more often as genebanks
provide a safe haven for material used on-farm
that is becoming increasingly threatened.

The last sentence of Article 12.3(a) is a
little troublesome. The sentence provides that
“In the case of multiple-use crops (food and
non-food), their importance for food security
should be the determinant for their inclusionin
the Multilateral System and availability for fa-
cilitated access.” It isstrange that this sentence
is sited here rather than in Article 11.1, since
that provision, too, appears to be dealing with
the coverage of the Multilateral System rather
than with conditions of facilitated access. In
fact the sentence seems to fall somewhere in
between the concept of “conditions of access”
and that of “ coverage” . Perhapsthe keywordin
the provision istheword “determinant”, which
raises the question, “who isto determine that a
particular multi-use crop should be in the mul-
tilateral System?’ If the decisionismade at the
timeof theinclusion of thecropin Annex|1, then
the decision is made in a collegiate fashion by
consensus of the Contracting Parties. If on the
other hand the decision ismade at thetime of a
request for the PGRFA in question, then the
decision would be made by primarily by the
Contracting Party providing the PGRFA in the
light of the circumstances of the request. In the
context of Article 12.3(a), it would appear that
the intent is to leave this decision to the Con-
tracting Party providing the sample, indialogue
with the Contracting Party (or natural or legal
person) requesting it. The provisions of Article
12.3(a) presuppose that the PGRFA isincluded
in Annex | and that the last sentence is not
intended to be away to extend that list. It must
therefore be seen as a way of reinforcing the
provisions of the first sentence of the Article.

(b) Access shall be accorded expeditiously, without the need to track individual acces-
sionsand freeof char ge, or, when afeeischarged, it shall not exceed theminimal cost

involved;

Paragraph (b) attempts to ensure the efficient
operation of themultilateral system by reducing
transaction costs and maintaining speedy ac-
cessto PGRFA.
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The requirement that access be accorded
expeditiously requires no comment, beyond
indicating that the requirement must be inter-
preted in areasonableway. For example, it may



bethe case that a genebank runs out of material
and therefore has to regenerate it before being
able to meet supply commitments. This would
of coursenot run counter to therequirement that
the access be accorded expeditiously, provided
that thedelay isreasonableinthecircumstances.
Nor would the inability to provide samplesfor
reasons of force majeure.

The specific statement that thereisno need
to track individual accessions requires com-
ment. It was the expectation of many of the
negotiators that all PGRFA contained in the
Multilateral System would be covered auto-
matically, and that there would be no need to
track individual accessionsor to providefor any
form of MTA. Obligations under the Multilat-
eral System would thus be enforced through
national | egidlation, and not necessarily through
a contractual nexus between the holder and
recipient of the plant genetic resources. With
the decision late in the negotiations to include
only material under the management and con-
trol of Contracting Parties, and other material
put voluntarily intothesystem, and theadoption

Article 12

of an MTA asthe vehicle for imposing obliga-
tions, the meaning of this particular require-
ment seems to have changed somewhat. To a
certain extent, the use of MTAs means that
individual transfers are automatically formally
recorded. Subsequent transferstoo will require
MTASs. Therequirement now apparently means
that holders of PGRFA will not be required to
track all subsequent transfers of the material
accessed. Any “tracking” of the provenance of
materials accessed from the Multilateral Sys-
tem will be done where necessary “after the
event”, i.e. where aproduct has been produced
that incorporates material accessfrom the Mul-
tilateral System, and if and when there is any
disputeregarding non-compliancewiththeterms
and conditions of access by subsequent recipi-
ents.

With respect to the requirement that access
be accorded free of charge, there is generd
recognition that administrative fees may be
charged, but that these should not exceed the
costs involved nor constitute a hidden access
fee.

(c) All available passport data and, subject to applicable law, any other associated
available non-confidential descriptiveinfor mation, shall bemadeavailablewith the
plant genetic resour ces for food and agriculture provided,;

Paragraph (c) specifies what types of informa-
tion, in addition to the germplasm, shall be
made available.

Passport data is the basic data that de-
scribes and identifies the particular material. It
will normally include the accession identifier
number or other identifier assigned by thedonor
or collector (or,intheUnited States’ system, the
Plant Introduction number); species, subspe-
cies and other taxonomic descriptor; the vari-
etal or loca name; the biological status, e.g.
cultivated or wild; the providing country or
international collection; data such as the geo-
graphical locationand date of collectionandthe
identity of the collector. A list of minimum
passport data is included in the FAO/IPGRI
descriptor lists, available through the IPGRI
website. Thismay, however, later be definedin
the standard MTA, when adopted.

Other associated available information
would normally include characterization in-
formation, and evaluation data. These are dis-
cussed in the Guide under Article 5.1(e).

Thescopeof thisobligation, however, may
besubject tofurther qualificationand definition
in the drafting of the standard MTA since pro-
viding all relevant descriptiveinformation may
be expensive and time-consuming. How the
informationisto bedistributed may also needto
be resolved. For example, would areference to
information available on the Internet be suffi-
cient?

In referring to other associated available
information, Paragraph (c) makesthequalifica-
tion that this material is to be made available
“subject to applicable law”. Theimplicit refer-
ence here is to any information covered by
intellectual property rights. Copyright andtrade
secret are particularly relevant in the case of
evaluation data.

Note that the subject of information ex-
change is addressed more generally in Article
13.2(a), though not necessarily in the context of
individual accessions.
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(d) Recipients shall not claim any intellectual property or other rights that limit the
facilitated access to the plant genetic resources for food and agriculture, or their
genetic parts or components, in the form received from the Multilateral System;

The provision on intellectual property rights in
Article 12.3(d) was one of the most controversial
pointsinthe Treaty negotiations. During thenego-
tiations, al countriesagreed that intellectua prop-
erty rights, such as patents and Plant Breeders
Rights, should not be applied to the PGRFA inthe
form that they are actudly received from the
Multilateral System. A similar provision is con-

tained in the “in-trust” agreements between the
FAO and the lARCs. Thisparagraphiscrucia in
determining the extent to whichintellectual prop-
erty rights can be applied to materia accessed
from the Multilateral System. Unfortunately, this
provision contains some ambiguitiesthat leaveiit
open to different interpretations. This is largely
due to three principa issues:

(2) Intellectual property or other rightsthat limit the facilitated access...

Theprovision prohibitstherecipientsfrom claim-
ing “intellectua property or other rightsthat limit
facilitated access’. Intellectua property rights
would refer to any kind of intellectua property
rights, notably including patents, breeders rights
and trade secrets. “Other rights’ may include
ownership claims with regard to the samples re-
ceived.

For thispurpose, theterm* facilitated access’
is not defined in the Treaty. But it is clear that
facilitated accessisthe type of accessto PGRFA
under the Multilateral System that Contracting
Parties have bound themselves to provide in ac-
cordancewiththeprovisonsof Article12. Article
12.3(a) specifies that facilitated access shall be
provided“ soldly for the purpose of utilization and
conservation for research, breeding and training
for food and agriculture’. Article 12.3(d) would
thus appear not to prohibit recipients from taking
out Plant Breeders Rightsand patentsthatinclude
abreeders exemption over the material received,
as these would not have the effect of limiting
further facilitated access to the PGRFA for these

PUrpOSES.

Of courseg, intellectual property offices may
well normaly refuse claims to intellectua prop-
erty protection over materia received from the
Multilateral System without any subsequent im-
provement of the material. But quite apart from
that, it seems unlikely that it was the intention of

104
inter alia, the provisions of Article 12.3(d).

negotiatorstoallow recipientstoseek Plant Breed-
ers Rights or patents with research exemptions
over materia received from the Multilateral Sys-
temintheformreceived. Certainly itwouldnot be
inlinewith previouspractice, asintheM TAsused
by the IARCs of the CGIAR under the “in-trust”
agreementswith FAO. In view of the above, this
isamatter that the Governing Body may wish to
clarify, perhaps in the context of the adoption of
the standard MTA. 1%

Fromthestructure of the sentence, the prohi-
bition would appear to be not against claming
intellectud property or other rightsover the mate-
rial in the form received from the Multilateral
System, but rather against claiming intellectual
property or other rightsthat limit facilitated access
to the material in the form received from the
Multilateral Systern.105 If thisisthe correct inter-
pretation, the implication is that no intellectual
property rights can betaken out over the materid,
or subsequent productsderived fromthat material,
if the effect would be reach back and limit facili-
tated access by others to the original material
accessed. Normally, intellectua property rights
do not limit such access.

However, the meaning of the sentence does
appear to beambiguous, in that many commenta:
torsgtill view theprovisionassimply meaningthat
recipientscannot claimintellectua property rights
over the materia in the form received from the
Multilateral System.

Under Article 12.4 of the Treaty, the standard M TA to be adopted by the Governing Body isto contain,

105t isdifficult to construethe sentenceto read otherwise. Thewords* that limit facilitated access” appear
toqualify both“intellectual property” and* other rights’. Evenif thewords"intellectual property” were
tobeconstruedtomean “intellectual property rights” andto stand ontheir own, thelimitation“that limit
facilitated access’ is necessarily brought in by the use of the word “other”.
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(2) “ PGRFA or their genetic parts or components’

In Article 2 of the Treaty, the terms “ PGRFA”
and “genetic material” are defined. The same
cannot be said, however, for the concept of
“genetic parts or components’. While unclear,
this term would presumably include genes, or
any partsthereof, found in the accessed materi-
as.

(3) “ Inthe form received”

The words “in the form received” would obvi-
ously meanthat intellectual property rightscan-
not be taken out over the material as received
from the Multilateral System, asthiswould by
definition limit facilitated access by other peo-
pleto that material. Nor could such intellectual
property rights be taken out over products de-
rived from that material if the effect of those
intellectual property rightsisto limit access to
theorigina material, or their genesor any parts
thereof, in the form received.

However, what would constitute “in the
form received”. Would this exclude genes iso-
lated from the material received, because the
PGRFA were not received in the form of iso-
lated genes? Would the addition of a single
‘cosmetic’ gene(e.g. through transformation or
conventional back-crossing) to an accession as
received be sufficient to differentiate a new
product from the material received from the
Multilateral System? Isinclusion of an essen-
tially unaltered gene within a new construct
sufficient?

If this is indeed s0, then the wording of
Article 12.3(d) would mean that no intellectua
property rightsmay betaken out over themateria
accessed fromthe Multilateral System that would
limit facilitated accessto the origina PGRFA, or
their genes or any parts thereof, “in the form
received” from the Multilateral System.

Suchissuesarebelievedto beaddressed in
intellectual property law and practice, as re-
flectedinrelevant international agreementsand
national laws. They will presumably be ad-
dressed by countries in due course, either in
their individual capacitieswithin the context of
their own intellectual property rights systems,
or acting collectively inthe Governing Body or
other appropriate international forum. In the
meantime, the ambiguities of Article 12.3(d),
and in particular of the words “in the form
received” have caused a number of developed
countries to stress their understanding, at the
time of adoption of the Treaty, that the provi-
sion does not in any way modify or limit intel-
lectual property rights as protected by existin
or specificintellectual property agreements.1
In interpreting this paragraph, however, Con-
tracting Parties may wish to consider the con-
text of Article 12 as awhole, which appearsto
indicate that the reason for preventing intellec-
tual property rightsunder certain circumstances
IS to ensure access for the purpose of research
and breeding of the material received.

(e) Access to plant genetic resources for food and agriculture under development,
including material being developed by farmers, shall be at the discretion of its
developer, during the period of its development;

As with proprietary information, Article 12
provides some exceptions relating to the kinds
of genetic materials that must be made avail-
able, and when. Genetic material “under devel-
opment” need not be made available during its
period of development, although farmers and
breeders can make it available if they choose.
While the intention of Article 12.3(e) may be
reasonably clear, the wording of this provision

issomewhat flexible in that it does not specify
what “under development” means, nor does it
definewhen the* period of development” ends.
The practical result, nevertheless, appearsto be
that breeders' linesandfarmers' breeding mate-
rial do not haveto bereleased during the period
that they are being developed and retained for
use in producing a new variety. The provision
followsthe concept introduced into the I nterna-

106 See the statements made by the delegates of Australia, Canada, Japan, USA, and the European
Community at the time of adoption of the Treaty by the FAO Conference.
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tional Undertaking under the third Agreed In-
terpretation of the International Undertaking in
1991 (ConferenceResol ution 3/91), which speci-
fiedinitsoperative paragraph 2 “that breeders
lines and farmers breeding material should
only be available at the discretion of their

devel opers during the period of development”.
In Paragraph (e) the explicit referenceto breed-
ers lines has been dropped, but breeder’ slines
are of course included in the general reference
to PGRFA under development.

(f) Accessto plant genetic resourcesfor food and agriculture protected by intellectual
and other propertyrightsshall beconsistent with relevant inter national agr eements,

and with relevant national laws;

Article12.3(f) ensuresthat intellectual property
rights, such as Plant Breeders Rights and pat-
ents, are not extinguished in PGRFA when they
areincludedintheMultilateral System, or when
asampleisacquired from the Multilateral Sys-
tem. Since only PGRFA in the public domain
and under the management and control of the
Contracting Parties are included automatically
inthe Multilateral System, this paragraph must
refer mainly to material included voluntarily in
the Multilateral System by their holders at the
invitation and with the encouragement of the

Contracting Parties. Intellectual property rights
are, ingeneral, rightsto control accessto or use
of material. When arights holder permits use,
that individual cantrack thematerial, chargefor
certain uses, and otherwise control thematerial.
Rights holders can also choose not to exercise
theserights. Intellectual property rightsarealso
basically territorial in nature, i.e. they are pro-
tected only intheindividual jurisdictionswhere
they have been registered. The protection they
afford thus depends on national laws. National
laws on intellectual property rights, in turn,

Box 11. Intellectual Property Rights over PGRFA

Article 27.3(b) of the WTO TRIPS Agreement provides that parties may exclude from patentability
plantsand animal sother than micro-organisms, and essentially biol ogical processesfor the production
of plantsand animals, other than non-biological and microbiological processes. They must, however,
provide for the protection of plant varieties either by patents or by an effective sui generis system or
by any combination of both. This box will briefly examine the most common types of intellectual
property rights. patents, Plant Breeders' Rights, and undisclosed information (trade secrets).

Patents

Patents are aform of intellectual property protection available for inventions, whether products or
processes, that are new, involve an inventive step (non-obvious) and are capable of industrial
application (useful). Patentsentail aprohibition (iusexcluendi) onthe unauthorised use of the patented
material by third parties, usually for a period of 20 years. Under Article 28.1(a) of the TRIPS
Agreement, patentsrelating to products confer theright to prevent third partiesfrom “making, using,
offering for sale, selling, or importing for these purposes” the product, without the patentee’ s consent.
In the case of process patents, the patentee may prevent the unauthorised use of the processaswell as
the commercialization of aproduct “ obtained directly by that process”.

Arguably, if aplant variety is patent-protected, it may not be possible to use the propagating material
of that variety for commercial purposes, including breeding new varieties. Similarly, if modified plant
cellsare patented, commercialization of any plant composed of those cellswould infringe the patent.
Thisisoneof themain concernsof I ndian cotton producersinview of thepatent on all transgenic cotton
conferred on Agracetus (US patent No. 5,159,135), and of Andean farmers with respect to the patent
granted to Colorado State University (US patent No. 5,304,718). As noted above, the TRIPS
Agreement allows parties to exclude plants from patenting, although that exclusion cannot extend to
micro-organisms, or to non-biological and microbiological processes. The relationsship between
plantsand patentsvariesgreatly amongjurisdictions. Plant varietiescan beexcluded from patentability,
and are so excluded, for example in European countries by virtue of the European Patent Conven-
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tion.2%" Inthe USA, ontheother hand, patents can and have been granted for plant varieties. Thereare

also differences among countries in the extent to which naturally occurring substances can be subject
topatent protection. Thenormal ruleisthat substancesfreely occurringinnaturecan only bediscovered
and thus are not patentable. Even here, however, it may be possible to obtain patent protection for
biological material (e.g. DNA) isolated from its natural environment or produced by means of a
technical process. Moreover, if the substance has first to be isolated, the process for isolating it may
itself be patentable. Thereareal so somedifferenceswith respect to the scope of the protection afforded
to patent holders.

Patentsin somejurisdictions, suchthe USA, restrict the use of protected materialsfor further research
and variation. In other jurisdictions, such asthosein Europe, patent protection allowsfor experimen-
tation, evenfor commercial purposes, asan exceptionto the exclusive patent rights. Patents, like other
intellectual property rights areterritorial in nature, in that the protection they afford isonly available
in the national jurisdiction in which registration has been granted. This means that the title-holder
cannot exercise his rights outside the jurisdiction where the patent has been registered. However, he
can prevent the importation into the jurisdiction of products containing the invention that are made
elsawhere.

Plant Breeders Rights

Plant Breeders' Rightscan beclaimed over new plant varieties, providedthat they aredistinct, uniform
and stable.)%® Anyone can be awarded a Plant Breeders' Right, as long as the variety fulfills these
criteria. Aswith patents, Plant Breeders' Rights givethe holder theright to excludethird partiesfrom
using those material sfor production or reproduction (multiplication) and rel ated acts (conditioning for
propagation, offering for sale, selling, importing/exporting, stocking) without the holder’s consent.
Unlike patents, which can cover an inventive process without any need for the physical existence of
aproduct, Plant Breeders' Rightscanonly apply toaspecificvariety, whichmust physically exist. Plant
Breeders' Rightsalso differ from patentsin specifically enabling others’ use of the product (variety)
for further research and breeding (the* breeders’ exemption”). Under the UPOV Convention of 1991,
countriesmay also providefor theright of farmersto reusefarm-saved seed on their own holdings(the
so-caled”farmers privilege’). The UPOV Conventionarguably qualifiesunder Article27.3(b) of the
TRIPS Agreement, asasui generissystem. Countriesmay devise other systems, aswell, to replace or
supplementit. Butthe UPOV Conventionsarecurrently theonly international agreementsthat provide
a ready-made sui generis system of plant varietal protection and one advantage is that its Plant
Breeders Rights are accepted in all countries party to that Convention. Fifty-four countries, mainly
industrialized, aremembersof UPOV . Few devel oping countrieshaveyet joined, but thissituation may
be changing asaresult of the TRIPS Agreement, and thefact that most devel oping countriesare more
likely to choose a sui generis system of plant protection, rather than patents. (See generally, Carlos
Correa: Sovereign and Property Rights over Plant Genetic Resources, FAO Background Study Paper
no. 2, 1994 and Box 9 above).

Undisclosed infor mation (trade secr ets)

Patents and Plant Breeders' Rightsare not the only intellectual property rightsthat may beclaimedin
respect of plant genetic resources. Other examplesinclude trade secrets or other forms of undisclosed
information. Wheretrade secret lawsexist, innovatorscan protect undiscl osed information from being
used by others without their consent, if the information is secret, has commercial value becauseitis
secret, and the holder has taken reasonable steps to keep it secret.

107" Convention on the Grant of European Patents, 13 |.L.M. 268 (1974) (amended by Decision of the
Administration Council of the European Patent Organization of 21 December 1978).

108 The criterion of distinctness can be seen not only asacondition for protection, but also as defining the
borders of protection. A variety that is distinct from a protected variety cannot infringe the latter.
Moreover, it may (if the other conditions are also met) obtain protection on its own right.
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must conformwith relevantinternational agree-
ments, such as the TRIPS Agreement, for Par-
ties to those agreements. If the recognition of
intellectual property rights over PGRFA in the
Multilateral Systemunder thisparagraph means

that the holder of the rights can charge fees to
usersaspart of the exercise of thoserights, then
the issue arises as to whether thisisin conflict
with the requirements of Article 12.3(b).

(g) Plant genetic resources for food and agriculture accessed under the Multilateral
System and conser ved shall continuetobemadeavailabletotheMultilateral System
by therecipientsof those plant geneticresour cesfor food and agriculture, under the

terms of this Treaty; and

Paragraph (g) specifies that when a recipient
has accessed PGRFA for the purpose of conser-
vation, the materials accessed should continue
to remain available to the Multilateral System,
so long as the recipient has them. It does not,
however, place an obligation on recipients to
actually conserve material received. Some
genebanks or breeders, for example, may dis-
card material that isno longer useful or viable.
But if the material is conserved, then it must
continueto beavailable, inthe sameway asthe
original accession.

The original intention of this paragraph
seems to have been to ensure that material
accessed from the Multilateral System should
remain in the Multilateral System and not leak
out of the system once it enters into private
hands. A question arises however as to the
extent, or reach, of the obligation. If PGRFA is
accessed fromthe Multilateral System and con-
served, then certainly that original material
accessed should continue to be made available
to the Multilateral System, and made available
under the standard MTA. But would this aso
apply to products derived from the original
material accessed, albeit subject to respect of
any intellectual or other property rights over

those products? The implication of Article
13.2(d)(ii) would appear to be that the contin-
ued availability of such products canindeed be
denied, athough that practice is actively dis-
couraged: Article 13.2(d)(ii) requiresamanda-
tory payment to bemadewhere continued avail-
ability of a product incorporating material
accessed from the Multilateral System is re-
stricted. Where products are made available,
the further question arises as to whether such
transfers must be under the standard MTA and
subj ect to the continuing benefit-sharing provi-
sions. The question is important, given that
many of thetransfersof PGRFA are of material
that has already been subject to development,
but are not yet in the form of afinal product or
variety. If the obligation to use the standard
Material Transfer Agreement ceasesat thetime
of the production of interim products, then the
obligation of benefit-sharing will aso not be
passed on to the production of final products.
Onthispoint, there are different viewpoints. In
the end, the question revolves around the inter-
pretation given to the words “transfers of plant
genetic resources for food and agriculture to
another person or entity, aswell asto any subse-
quent transfersof those plant genetic resourcesfor
food and agriculture’ in Article 12.4.

(h) Without preg udicetotheother provisionsunder thisArticle, theContracting Parties
agreethat accessto plant genetic resourcesfor food and agriculturefound inin situ
conditionswill beprovided accordingtonational legislation or, in theabsenceof such
legidlation, in accor dancewith such standardsasmay be set by the Governing Body

Paragraph (h) confirmsthat accesswill also be
providedto PGRFA covered by theMultil ateral
System found in in situ conditions, although
such access is to be provided according to
national legidation. Presumably such national
legidlation, in so far asit deals with implemen-
tation of the International Treaty, would deal
primarily with the mechanics of implementa-
tion (countries were concerned, for instance,
with the modalities of access to materials in
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national parksand other protected or vulnerable
areas) and with proceduresfor plant collecting.
Inany case, thenational legidlation of Partiesto
the Treaty in general should not impose new
requirementsor conditionsthat areinconsi stent
withtheTreaty andwith Article12inparticular.
National legidlation pertaining toinsitu materi-
alsmust allow for accessif thisprovisionisto
be “without prejudice to the other provisions
under this Article,” as the paragraph states.
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Box 12. International Code of Conduct for Plant Germplasm
Collecting and Transfer

The International Code of Conduct on Plant Germplasm Collecting and Transfer (the “ Code”’) was
adopted by the FAO Conference at its 27" Session in November 1993. It isvoluntary and is based on
the principle of national sovereignty over plant genetic resources. Its primary purposeisto providea
set of general principles, which governments may use in developing their own regulations for
germplasm exploration and collection, conservation, exchange and utilization, or in formulating
bilateral agreements. The Code proposes procedures for requesting and/or issuing permits for
collecting missions, providesguidelinesfor collectors, and providesfor theresponsibilitiesof sponsors
of collecting missions, curators of genebanks, and subsequent users of germplasm. It cals for the
participation of farmers and local ingtitutions in collecting missions and proposes that users of
germplasm should share the benefits derived from the use of plant genetic resources with the host
country and itsfarmers.

The Code was designed to be fully compatible with the CBD, and the International Plant Protection
Convention. With respect to benefit-sharing, the Code |eaves these matters to the discretion of the
collectors, sponsorsor users, presumably recogni sing that these personswill beinvolvedincontractual
or other dealingswith the providers of genetic resources. The Code isto beimplemented in harmony
with both conventions, and with the national laws of the host country and any agreements between the

collector, the host country, sponsors and the genebank storing the germplasm.

L egislationinplaceinsomecountriesthat poses
additional conditions on access to PGRFA un-
der the Multilateral System may need to be
adjusted, if those conditions are incompatible
with the provisions of Article 12.

For the most part, of course, plant material
found in in situ conditions, other than those in
national parks or other state land, will not typi-
cally be qualified asbeing in the public domain
and under the management and control of a
Contracting Party, but their status as ‘genetic
resources’ under the CBD might be a separate
issue. They would thus not be part of the Mul-
tilateral System unlessincluded voluntarily by
their holders under Article 11.2.

In the absence of any national legislation,
or pending the establishment of new legidlation,
accessisto bein accordance with standards set
by the Governing Body. What scope any such

standards may cover isof course amatter to be
decided by the Governing Body. One example
of relevant standardsis the International Code
of Conduct for Plant Germplasm Collecting
and Transfer adopted by the FAO Conference
in1993 (seeBox 12). Any standardseventually
adopted by the Governing Body are likely to
influence the pattern of national legislation in
the future.

The implementation of this paragraph in
national legislation, aswell astherest of Article
12 and 13, islikely to be adelicate task, given
that the access and benefit-sharing provisions
of theMultilateral Systemapply only to PGRFA
for the purpose of utilization and conservation
for research, breeding and training for food and
agriculture. In some cases the same genetic
resources may very well be subject to different
accessregimesdepending ontheusesfor which
those genetic resources are being accessed.

12.4 Tothiseffect, facilitated access, in accordance with Articles 12.2 and 12.3 above,
shall be provided pursuant to a standard material transfer agreement (MTA),
which shall be adopted by the Governing Body and contain the provisions of
Articles12.3a,d and g, aswell asthebenefit-sharing provisionsset forthin Article
13.2d(ii) and other relevant provisions of this Treaty, and the provision that the
recipient of the plant genetic resour cesfor food and agricultureshall requirethat
theconditionsof theM TA shall apply tothetransfer of plant geneticresour cesfor
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food and agriculture to another person or entity, as well asto any subsequent
transfersof those plant genetic resour cesfor food and agriculture.

A provision requiring a standard MTA was
introduced during the penultimate negotiating
session in June 2001 as part of a package that
accepted mandatory sharing of the commercial
benefitsof theuse of PGRFA under thetermsof
Article 13.2(d)(ii) and limited the obligation to
provide facilitated access to material under the
management and control of Contracting Parties
and inthe public domain. The MTA isin effect
thelegal instrument that allowsthelegal obliga-
tions provided for in the Treaty to be passed on
to recipients and from them to subsequent re-
cipients, by means of acontractual nexus. Any
dispute concerning, or non-compliance with,
the terms of the MTA isto be dealt with by the
partiesto theMTA in national courts (see Arti-
cle 12.5 below). While the requirements of the
Multilateral System are thus implemented
through the realm of contract law, this does not

change the basic obligation in Article 12.2,
which stipul ates that Contracting Parties agree
to takemeasuresto providefacilitated accessto
other Contracting Parties.

Facilitated access must be pursuant to a
standard MTA to be adopted by the Governing
Body.109

AsstatedinArticle12.4, thestandardM TA
“shall contain” certain provisionsof the Treaty,
namely Article 12.3(a), (d) and (g), aswell as
the benefit-sharing provisions of Article
13.2(d)(ii) and other relevant provisions of the
Treaty. Thewording used by the Treaty hereis
important. Itwill not besufficient todraft clauses
for the standard MTA based on or somehow
taking into account such provisions: the latter
must be contained in the agreement. Thus, the

109
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Inview of the central importance of the standard MTA for the functioning of the Multilateral System,
thelnterim Arrangementsfor theimplementation of the Treaty adopted by the FA O Conferencein 2001
under Resolution 3/2001 providefor the Commission on Genetic Resourcesfor Food and Agriculture,
acting asthe Interim Committee for the Treaty, to prepare adraft standard MTA for consideration by
theGoverning Body at itsfirst Session. TheResolution also providesthat thedraft M TA shouldinclude
recommended terms for commercia benefit-sharing under Article 13.2d(ii) of the Treaty” (see the
comment on Article 13.2d(ii) bel ow). The Conference decided to establish an Expert Group to devel op
and propose recommendations on the terms of the standard MTA. The Group was to be compaosed of
experts with technical or legal expertise with respect to the exchange of PGRFA and relevant
commercial practice. Indrawing up adraft standard M TA, the Expert Group were to addressanumber
of issues which had been left open in the Treaty. Some of these issues are reflected in the Terms of
Referencefor the Expert Group, agreed at thefirst meeting of the Interim Committee. They includethe
following:
*  What should bethelevel, form and manner of paymentsin linewith commercial practice?
*  Whether different levels of payment should be established for various categories of
recipientswho commercialize such productsor for different sectorsand, if so, what those
levels, various categories of recipients, and sectors should be?
*  Whether toexempt small farmersin devel oping countriesandin countrieswith economies
in transition from the payments, and if so, who qualifies as a small farmer?
* What constitutes commercialization in terms of Article 13.2(d)(ii) of the Treaty?
« What constitutes incorporation of material accessed from the Multilateral System?
*  When would a product be considered to be available without restriction to others for
further research and breeding?
e How will monetary and other benefits be defined for the purposes of the standard MTA?
* By what meanswill the MTA ensure the application of Article 12.3?
*  What termsshould beincludedintheMTA sothat recipientsarebound by it on acceptance
of the material from the Multilateral System?

TheThe Expert Group met in Brusselsin September 2004. Itsreport, which explored optionsregarding
theabove points, was considered by the Second Session of the FAO Commi ssion on Genetic Resources
for Food and Agriculture acting as I nterim Committee for the International Treaty in November 2004.



Article 12

Box 13. Material Transfer Agreements (MTAS)

MTAs are contracts which are used for the transfer of genetic materials and which contain the terms
and conditionsonwhichthematerial istransferred. They may takevariousforms, ranging fromashort
shipment document, delivery notice or standard invoice containing minimal conditions, to a fully-
fledged negotiated and signed contract contai ning mutually agreed terms. MTAsareroutinely used by
commercial firms, and have also been used by the CGIAR Centres since 1995. Article 12.4 provides
that facilitated access to material under the Multilateral System shall be accorded by means of a
standard M TA to beadopted by the Governing Body of the Treaty. Article15.1(b) further providesthat
PGRFA other than those covered by the Multilateral System, and held by the CGIAR Centres, shall
be made available under the MTA currently in use by the Centres under the in-trust agreements with
FAO. ThisMTA isto be amended by the Governing Body, in consultation with the Centres, not later
than its second regular session.

TheMTAscurrently in use by the CGIAR Centres

TheAgreementssigned between 12 CGIAR Centresand FAO in October 1994, placing thecollections
of plant germplasm held by the Centres under the auspices of FAO, provided that the Centres should
hold the germplasm designated under the agreements in trust for the benefit of the international
community, and should not claim legal ownership over the germplasm or any intellectual property
rightsover it or related information. The Centres undertook to manage and administer the designated
germplasm in accordance with internationally accepted standards. Under the agreements, the Centres
are required to make samples of the designated germplasm and related information available for the
purposeof scientific research, plant breeding or genetic resourcesconservation, without restriction. In
making the germplasm available, however, they are required to ensure that the recipients, and any
subsequent recipi ents, are bound by the same requirementsregarding ownership, intellectual property
rightsand standardsof conservation management. The Centres passonthese obligationsto subsequent
recipients by means of a standard MTA developed for the whole of the CGIAR system. While some
of these agreementswere originally in theform of signed agreements between certain Centresand the
recipients, they were all later simplified into standard conditions that the recipients were deemed to
have accepted by virtue of their acceptance of the germplasm, similar to the obligations assumed by
users of computer software upon opening its packaging. At the Ninth Regular Session of the FAO
CGRFA in October 2002, thisMTA wasrevised by the Commission to reflect some of the provisions
of the new Treaty.

The Standard MTA to beused for the Multilateral System

Article12.4 of the Treaty requiresfacilitated accessto PGRFA under the Multilateral Systemto beby
means of astandard MTA to be adopted by the Governing Body. The standard MTA isto contain the
provisionsof Article12.3(a) (accessto beprovided solely for utilizationand conservationfor research,
breeding andtraining for food and agriculture), (d) (no claiming of intellectual property rightsover the
material in the form received) and (g) (material accessed from the system to continue to be made
availabletothe Multilateral System) aswell asthe benefit sharing provisionsof Article 13.2(d)(ii) and
other relevant provisions of the Treaty. For adescription of the issuesrelating to the standard MTA,
see the commentary on Article 12.4 above.

MTA to beused by CG Centresfor transfer of PGRFA outside the Multilateral System
Materials of crops which are not listed under the Multilateral System, held by CGIAR Centres and
collected beforetheentry intoforceof the Treaty, areto bemadeavailablein accordancewiththeMTA
currently being used by the Centresasamended by the Governing Body no later thanits second regular
session, in consultation with the Centres.

(See Report on the Outcome of the Expert Group on the Terms of the Standard Material Transfer
Agreement, FAO doc. CGRFA/IC/MTA-1/04/Rep, October 2004) The Interim Committee decided to
establish aContact Group to draw up adraft standard M TA for consideration by the Governing Body.
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MTA must reflect theconditionsof use, limitation
onintellectual property rightsand continued avail-
ability for access, setoutinArticle 12.3(a), (d) and
(9), aswell as conditions for commercia benefit
sharing set out in Article 13.2(d)(ii). Itisdso to
include“other relevant provisions of the Treaty”.
What exactly theseother relevant provisionsareto
includewill bedecided by the Governing Body. It
isimportant to point out that these decisions, like
al decisons by the Governing Body, must be
taken by consensus (unless, by consensus, they
decide on another method).

It is clear from the wording of Article 12.4
that all transfersof PGRFA under theMultilateral
System between Contracting Parties or entities
withinthejurisdiction of Contracting Partiesmust
be pursuant to the standard Materia transfer
Agreement. But what of transfers of Annex 1
material to non-contracting parties? Thewording
of Article 12.4 does not expressly limit itsalf to

transfers between Contracting Parties. Neverthe-
less, the normal rules of interpretation of treaties
wouldindicatethat Contracting Partieswould not
be prohibited from transferring PGRFA to non-
contracting parties, nor would they be under an
obligation to use the standard Material Transfer
Agreement if they did choose to make such
transfers. Such obligations towards third parties,
or in respect of dealings with third parties would
needtobeexpressy statedinthe Treaty andwould
not be lightly presumed. Nevertheless, the practi-
cal effect of allowing transfersto non-contracting
partieson conditionsthat may belessonerousthan
those applicableto transfers between Contracting
Parties, particularly with respect to benefit-shar-
ing, might well operate to make the Treaty un-
workable.

Ontheissueof thetransfer of PGRFA thatis
a product, see the comments on Article 12.3(g)
above.

12.5 Contracting Partiesshall ensurethat an opportunity to seek recour seisavailable,
consistent with applicablejurisdictional requirements, under their legal systems,
in case of contractual disputesarisingunder such MTAS, recognizingthat obliga-
tionsarising under such MTAsrest exclusively with the partiesto those MTAs.

Paragraph 12.5simply states that Contracting
Parties will ensure that there is some mecha-
nism available to parties to standard MTAS
under their legal system for addressing viola-
tions of the standard MTA. This provision ad-
dressesthe practical problemsthat havealready
arisen with respect to thelegal ability of donors
of genetic resourcesto enforce, in the courts of
other countries, the conditions under which
genetic resources are made available. These
problems are being discussed inter alia in the
AdHoc Open-ended Working Group on Access
and Benefit-sharing set up by the Conference of
Partiesto the CBD to negotiate an International
Regime on Access and Benefit-sharing.°

It should be noted that the Treaty does not
specify thelaw or judicial jurisdiction applica-
bleto the MTA. Of curse, auniform provision
may be included in the standard MTA to be
adopted by the Governing Body. In the absence
of any such uniform provision, each MTA will
need to set its own rules. Where no specific
choice of applicablelaw or judicial jurisdiction

ismadein the contract, it will fall to the courts
of the individual states in which legal actions
are brought to determinethe applicablelaw and
the proper judicial jurisdiction under their own
contract law and conflict of laws rules.

It isto be noted that Paragraph 12.5 recog-
nizes that the obligations arising under an MTA
rest exclusively with the partiestothat MTA, and
not with Contracting Parties of the Treaty. This
raises a question concerning effective enforce-
ment of MTAS between recipients of PGRFA
from the Multilatera System. Whilethe origina
donor of materia may beabletoenforceanMTA
againsttheorigina recipient of thematerial,, it may
not beinapositionto enforcetheMTA asagainst
subsequent recipients, since it will have no con-
tractual nexus with those subsequent recipients.
The contractud lien will be between therecipient
and the subsequent recipient only. However, the
recipient, in such ascenario, may havelittleor no
incentivetotakelega actiontoenforcetheobliga-
tions of the subsequent recipient. Thisisamatter
that may need to be either addressed in the terms

10 gee Report of the Ad Hoc Working Group on Access and Benefit-sharing on the Work of its Third
Meeting, Bangkok 3 March 2005, document UNEP/CBD/WG-ABS/3/7.
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of the MTA (inmany countriesthere are contrac-
tua mechanisms for ensuring such contracts) or
otherwise taken up in the context of Article21 on
compliance. Article 21 provides for cooperative
and effective procedures and operational mecha
nismsto promote compliancewith the Treaty and
toaddressissuesof non-compliance. Thequestion
may also be addressed by the Governing Body in
drafting the standard MTA. For example, the
Governing Body might look at the possibility of
recipientsassigning their rightsand dutiesto sub-
sequent recipients under the origina standard
MTA ratherthanenteringintonew sandardM TAS,
or of providing in the standard MTA for the
initiation of dispute settlement procedures by a
representativeof theMultilateral Systemasathird
party beneficiary under the standard MTA.

One question that has dready beenraisediin
the context of the meeting of the Expert Group on
the terms of the Standard MTA is whether the
wording of Article 12.5 would exclude reference
to international arbitration as the preferred mode
of disputeresolution under thestandard MTA. On
that occasion, the Legal Adviser to the mesting
advised that “it was up to the Contracting Parties
todecidetheopportunitiesfor recour setobemade
available, including both resort to national courts

Article 12

and arbitration. For the Contracting Parties, in
the exercise of their sovereign rights, to provide
for binding international arbitration, would not,
in his opinion, be contrary to the provisons of
article 12.5. In any case it would still be opento
parties to the MTA to have recourse to national
courtsto enforceinternational arbitral decisions,
should this prove necessary.’ "1 the event, the
Expert Group put forward international arbitra-
tionby anexistinginternational arbitrationmecha-
nism, such astheInternational Chamber of Com-
merce, as an option for dispute settlement under
the standard MTA, together with recourse to na-
tional lega forums. The advantages of interna-
tional arbitrationinallowingfor amoreconsistent
interpretation of the Treaty and avoiding amullti-
tude of divergent and dispersive decisions from
variousnational courtswasnoted. The possibility
of theMultilaterd System asathird party benefi-
ciary under the MTA, "2 bei ng represented in, or
even initiating the dispute resolution through in-
ternational arbitration was also raised during the
Expert Group Mesting.

With respect to choice of law, the Expert
Group alsoraised the possibili |ty of denominating
Generd Principlesof Law, theTreay and deci-
sionsof theGoverning Body astheapplicablelaw.

12.6 In emergency disaster situations, the Contracting Parties agreeto provide facili-
tated accessto appropriateplant genetic resour cesfor food and agriculturein the
Multilateral System for the purpose of contributing to the re-establishment of
agricultural systems, in cooperation with disaster relief co-ordinators.

Article12.6 providesfor the provision of mate-
rials needed to restore agricultural systemsin
disaster situations regardless of whether the
recipients are Contracting Partiesto the Treaty
or not. Asdiscussed in alater chapter, the GPA
also hasPriority Activity Area3 devoted tothis
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issue. Although not providing any special con-
ditions, thepresenceof thisprovisionreinforces
the recognition of the need for expeditious ac-
cessin such cases. Itisalso clear that the intent
is not to replace or compete with habitua pro-
viders of seed under ordinary conditions.

See Report on the Outcome of the Expert Group on the Terms of the Standard Material Transfer

Agreement, FAO doc. CGRFA/IC/MTA-1/04/Rep, October 2004, p. 21.
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The standard MTA will need to provide for payments to be made to a mechanism established by the

Governing Body to beusedfor thebenefit of farmersinal countries, especially indevel oping countriesand
countries with economies in trangtion. The mechanism established under the Multilateral System and
ultimately the farmers themselves are in this sense third party beneficiaries under the standard MTA.
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Thisformulais standard usage in the case of agreements entered into by organizations of the United

Nations system. In this case reference to genera principles of law, the Treaty and decisions of the
Governing Body might reduce the tendency for divergences in the interpretation of the obligations
under the standard MTA and allow for agreater position of influence for the Governing Body itself in

the development of interpretations.
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Box 14. National Sovereignty and Property Rights

Article 10 of the Treaty recognizes the sovereign rights of States over PGRFA situated within their
territorial boundaries. In dealing with the conditionsfor facilitated access to PGRFA, Article 12.3(f)
makes reference to property rights, including intellectual property rights. Sovereign rights are not
synonymous with property rights. What then is the nature of each type of right, and how are they
different?

Sover eign rightsaretherights, which appertainto independent sovereign states, tolegislate, manage,
exploit and control accessto their own natural resources. They includetheright to determine property
regimes applicable to those resources, who owns them, what rights of ownership can be entertained,
and how ownership can be established.

Sovereignty and sovereign rightsimply independence and exclusivity: therights appertain only to the
sovereign power concerned and not to any outside power. This is not to say that sovereignty and
sovereign rights cannot be subject to limitations or restrictions. In particular sovereign states, in the
exerciseof their sovereignty, can agreeto exercisetheir sovereignrightsinaparticul ar way and subject
to agreed rules, which then become binding on them. Thisis in essence the principle of pacta sunt
servanda (agreements are to be kept) which isthe principle on which all international law is based.

Ininternational environment and devel opment treaties, statementsrecogni zing the sovereign rights of
States over their natural resources are normally coupled with affirmations of their responsibilitiesto
manage those resources in such away as to avoid causing harm to other states, or to avoid harming
interests, which areof common concer n to all countriesor to humanity asawhole. Thusthe Preamble
to the Treaty recognizes PGRFA to be acommon concern of al countries, inthat all countriesdepend
very largely on PGRFA. Article 10 of the Treaty is careful to state that it isin the exercise of their
sovereign rightsthat the Contracting Parties have agreed to establish amultilateral system for access
and benefit sharing for some PGRFA important for reasons of food security and interdependence,
which isthen binding on them.

Sovereign rights are not property rights, though a State may very well determinein the exercise of its
sovereign rights, that certain natural resources are the property of the State. The State may also own
property, like other natural or legal persons, under the property regime that it has established in the
exercise of its sovereign rights.

Property rights, ontheother hand, arerightsto own, control and alienate property, within the system
of property law established by the State. Property rights may be rights over material or tangible
property, such as the crops growing on a farmer’s land. They may aso be rights over intangible
property, including information or innovations, such as patent rights or Plant Breeder’ s Rights.

Intellectual property rights are intangible property rights. They differ from rights over material or
tangible property inthat they arelimited in time (up to 20 yearsin general for patents, and 20/25 years
under the UPOV 1991 Act for Plant Breeders' Rights), are exercisable only in the territory in which
protection rights have been granted (the so-called principle of territoriality), and relate only to the
intangible content of goodsor processes. | nthe case of patented living organisms (whereallowed), for
example, it is possible that such rights may, in certain circumstances, be thought to apply to the
information contained in genes or other sub-cellular components, or in cells, propagating material or
plants.

Intellectual property rights confer a right to exclude others from producing, replicating, using, or
selling protected information or innovation, or individual specimens or products produced using this
information or by way of theseinnovations. Thedifferent typesof intellectual property rightsrelevant
to PGRFA are examined in Box 11 above.

On sovereign rights and property rights over PGRFA see generally, Carlos Correa, Sovereign and
property rights over plant genetic resources, Background Paper no. 2 prepared for the FAO Commis-
sion on Plant Genetic Resources (now the CGRFA) at itsfirst session in November 1994.
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Article 13 — Benefit-sharing in the Multilateral System

The implementation of fair and equitable shar-
ing of benefits arising out of the utilization of
geneticresourcesiscentral toboththeCBD and
the Treaty. Thethird objective of the CBD calls
for the fair and equitable sharing of benefits
arising from the use of genetic resources, “in-
cluding by appropriate access, transfer of rel-
evanttechnologies]...] and by appropriatefund-
ing” (Article 1). Thisobjectiveis partialy im-
plemented by Article 15.7 which specifies that
the results of research and devel opment should
beshared aswell asthebenefitsarisingfromthe
commercial and other utilization of genetic re-
sources. TheTreaty, ontheother hand, provides
foramultilateral system of benefit-sharing, asa
necessary complement to the multilateral sys-
tem of facilitated access. In thisconnection, the
Treaty views “benefits’ to include the impor-
tant notion that facilitated access is itself a
major benefit that is shared by Contracting
Parties to the Treaty. Other benefits arising
from the use, including commercial use, of

PGRFA under the multilateral system areto be
shared fairly and equitably through:

» The exchange of information (Article
13.2(a));

» Access to and transfer of technology
(Article 13.2(b));

+ Capacity-building(Article13.2(c)); and

» Thesharing of monetary and other ben-
efits of commercialization (Article
13.2(d)).

Additionally, theContracting Partiesareto
consider modalities of a strategy of voluntary
benefit-sharing contributions from food-
processing industries. It is through this ap-
proach that the fair and equitable sharing of the
benefits arising from the use of PGRFA is
fundamental to the Multilateral System, to the
entire Treaty, and indeed to the long-term con-
servation and sustainable use of PGRFA.

13.1 TheContractingPartiesrecognizethat facilitated accesstoplant geneticresour ces
for food and agriculturewhich areincluded in theMultilater al System constitutes
itself amajor benefit of the Multilateral System and agreethat benefits accruing
therefrom shall be shared fairly and equitably in accor dance with the provisions

of thisArticle.

Article 13.1 recognizes that facilitated access
itself isamajor benefit of the multilateral sys-
tem. Without the possibility for countries to
easily access the plant genetic resources they
need to improve their crops, agriculture and
food security will suffer not only at the global
level, but also at the level of each country. In
Article 13.1 the Contracting Parties also agree
that benefits arising from the use of PGRFA
under the Multilateral System must be shared
fairly and equitably in accordance with the
mechanisms set out in the rest of the Article.
Some of these mechanisms are voluntary in

nature and some of them are mandatory. The
paragraph uses the phrase “fairly and equita-
bly” inrelation to benefit-sharing, which reflect
the wording of the CBD. In the case of the
Treaty, many mechanisms are multilateral. In
other cases, the decision as to what is fair and
equitable will lie with the Contracting Parties
themsealvesinimplementingtheTreaty, although
these national decisions may be opento review
in the Governing Body. In setting the level of
payments to be made under the standard MTA,
thedecision asto what isequitablewill bemade
directly by the Governing Body.

13.2 The Contracting Parties agree that benefits arising from the use, including
commer cial, of plant genetic resour cesfor food and agriculture under the Multi-
lateral System shall be shared fairly and equitably through the following mecha-
nisms. theexchangeof infor mation, accesstoand transfer of technology, capacity-
building, and the sharing of the benefits arising from commer cialization, taking
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into account thepriority activity areasin therolling Global Plan of Action, under
the guidance of the Governing Body:

This provision lists the Treaty’s mechanisms
for benefit-sharing (exchange of information,
access to and transfer of technology, capacity
building, and sharing of commercial benefits)
and serves as achapeau for the sub-paragraphs
on each item. Three points can be made in
respect of this chapeau:

1. The benefits arising from the use of
PGRFA cover al uses, not just com-
mercial use, but including commercial
use;

2. In considering the fair and equitable
sharing of benefits, the GPA should be
takeninto account, andineffect used as
a guide to implementation (see Box
15);

3. The whole process of implementation
of this, aswell asother provisionsof the

(a) Exchange of information:

Dueto the inherent importance of this concept,
a provision on information exchange has be-
come a standard provision in many interna-
tional agreements. Global problemsrequirecom-
mon action by States, and the experience of one
country can beinvaluableto othersfacing simi-
lar problems. A general provisionrelatingtothe
exchange of appropriate information and tech-

Treaty, will be under the guidance of
the Governing Body.

Indeed there are a number of issues of
implementation, particularly in this
Article, that will requirefirm and crea-
tiveguidancefromtheGoverning Body.
Not all issues could befully negotiated
beforethe adoption of the Treaty, and a
number of issues, including the word-
ing of the standard MTA and details of
its commercia benefit sharing provi-
sions and enforcement procedures re-
main to be settled by the Governing
Body. In this sense the Treaty is a
dynamic instrument, which will de-
pend for its success on the future work
of its Contracting Parties, meeting as
the Governing Body of the Treaty.

nology isset outin Article 7.2(b) inthe general
context of international cooperation. The par-
ticular provision on information exchange in
the present paragraph, however, must be seen
more in its context of benefit sharing, and in
particular in connection with the utilization of
PGRFA.

The Contracting Partiesagreeto makeavailableinfor mation which shall, inter alia,
encompass catalogues and inventories, information on technologies, results of
technical, scientific and socio-economic resear ch, including char acterization, evalu-
ation and utilization, regarding those plant genetic resour cesfor food and agricul-
tureunder theMultilateral System. Such infor mation shall bemadeavailable, where
non-confidential, subject toapplicablelaw and in accor dancewith national capabili-
ties. Such information shall be made available to all Contracting Parties to this
Treaty through the information system, provided for in Article 17.

The information that the Contracting Parties
agree to share in this paragraph is information
about PGRFA intheMultilateral System, and it
is mainly information which will be useful for
the utilization of those resources, in using them
to improve crops and hence agriculture. The
different types of information referred to are
more extensively described in the comments
concerning Article5.2(e). Much of theinforma-
tion, including information on technologies,
liesin the hands of the holdersof ex situ collec-
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tions, in particular developed countries and
international institutions. Unlikethebenefit shar-
ing provisionsof theCBD, theinformationisto
be exchanged on a multilateral basis, through
the Global Information System provided for in
Article17. Information linked to specific trans-
fersof genetic resourcesisaddressedin Article
12.3(c).

Article 13.2(a) requires Contracting Par-
ties, and Centres that have signed agreements



with the Governing Body, to make available
information about the PGRFA under the Multi-
lateral System, whichisto include:

Catalogues and inventories;
» Information on technologies; and

* Results of technical, scientific and
S0Ci 0-economic research.

» Thereferencetocharacterization, evalu-
ation and utilization appears to be a
separate category of “informationto be
made available”: characterization,
evaluation and utilization data are of
fundamental importance to the utiliza-
tion of PGRFA.

Theconditionsunder whichinformationis
to be made available are three:

1. A Contracting Party isonly requiredto
make information avail able where that
information is non-confidential. Con-
fidential information can, of course, be

(b) Accessto and transfer of technology

The wording of this paragraph closely follows
that of similar provisions in Article 16 of the
CBD.

According to the United Nations Confer-
ence on Trade and Development (UNCTAD),
technology transfer is the “transfer of system-
atic knowledge for the manufacture of a new
product, for the application of a process or for
therendering of aservice’ 4 Technol ogy flows
between a supplier and a recipient, whether
withinacountry or between States. Technol ogy
can take many different forms, but generaly
fallsinto two general categories:
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made available, but only at the discre-
tionof the Contracting Party concerned;

2. Theinformationistobemadeavailable
subjecttoapplicablenational law, which
includes intellectual property law, in-
cluding copyright and patents;

3. The information shall be made avail-
able"inaccordancewith national capa-
bilities’.

The meaning of this third condition is not en-
tirely clear, but would appear to recognise that
certain countries do not possess high levels of
information collection, analysis and sharing
capacity, or the personnel and funds that are
sometimes required; and to recognise as a con-
sequence, that compliance with this obligation
cannot bejudged onapurely comparativebasis,
but only as adjusted by these considerations.
Thus countries would not be expected to meet
standards that are beyond their national capac-
ity, in their efforts to make information avail-
able.

» Soft technologies: know-how, skills
and techniques, such as the conserva
tion techniquesof alocal farming com-
munity, or aresearch collaboration that
imparts new biotechnological tech-
niques to researchers.

» Hard technologies. tangible goods
such as equipment, hardware, or seed
from a particular plant variety devel-
oped by a farmer. Hard technologies
canrarely betransferred without some
form of accompanying soft technology
transfer.

(i) TheContractingPartiesundertaketoprovideand/or facilitateaccesstotechnologies
for theconservation, characterization, evaluation and use of plant genetic resour ces
for food and agriculture that are under the Multilateral System. Recognizing that
sometechnologiescan only betransferred through geneticmaterial, the Contracting
Parties shall provide and/or facilitate access to such technologies and genetic
material which is under the Multilateral System and to improved varieties and
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This definition was considered, but not adopted, by the CBD in its work on technology transfer.
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genetic material developed through the use of plant genetic resour cesfor food and
agriculture under the Multilateral System, in conformity with the provisions of
Article12. Accesstothesetechnologies,improved varietiesand geneticmaterial shall
be provided and/or facilitated, while respecting applicable property rights and
access laws, and in accordance with national capabilities.

Article 13.2(b)(i) provides that Contracting
Parties shall provide and/or facilitate accessto
technology for certain specified purposes. The
subparagraph useswording drawn from Article
16.1 of the CBD, particularly in specifying the
obligations of the Contracting Parties “to pro-
vide and/or facilitate”. It is not clear what the
term “provide” refers to. For instance, does it
mean “provide technologies’ themselves, or
more indirectly “provide access to technolo-
gies’? It would seem that the latter interpreta-
tionismoreinlinewiththetitleof theparagraph
“ Accesstoandtransfer of technology”. Itisalso
moreinlinewiththestructureof Article 16.1 of
the CBD. In this sense, then, the obligation of
the Contracting Parties is to provide access to,
or facilitate accessto, technol ogies. Each Con-
tracting Party then has a choice asto whether it
provides such access or merely facilitates it.
Presumably it will in general be more appropri-
ate for Contracting Parties to provide accessto
technologies that are publicly owned or are
otherwisewithinthepurview of the Contracting
Party itself, and to facilitate accessto technol o-
giesthat aresubject to privateownership. Inany
case, the minimum obligation of the Contract-
ing Party will be to facilitate access.

There are many different ways in which
Contracting Parties may facilitate access to
technol ogies. Asafirst step, aContracting Party
may wish to review existing policies and prac-
ticesto determinewhich arethe most effective,
then implement such additional measures as
may be appropriate. Measures to facilitate ac-
cess could include:

* Tax and other economic incentives in
supplier Parties to encourage exports
and in recipient Parties to encourage
imports,

* Reforming foreign investment laws;

» Trade assistance;

» Expanded intellectual property rights
protection;

» Collaborative research and develop-
ment arrangements;

» Establishing national, regional or glo-
bal technol ogy clearing-housesor other
enabling mechanisms;
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* Grants; or
e The purchase of intellectual property
rights on behalf of another Party.

Accessisto be provided and/or facilitated
for the following purposes.

* The conservation of PGRFA ;

* The characterization of PGRFA ;
* Theevaluation of PGRFA ; and

* Theuseof PGRFA .

Each of these categoriesisimportant, and
together the categories cover pretty well the
whole scope of PGRFA. “Conser vation” tech-
nologies would cover technologies relating to
the storage of germplasm, including in vitro
techniques, regeneration, testingfor plant health
and treating diseases in stored material as well
astechnologiesrelating to in situ conservation,
e.g. those relating to monitoring the existing
geneticdiversity.“ Char acterization” technolo-
gieswould include those relating to the catego-
rization of morphologica dataand data on her-
itable characteristics, such ascolour of flowers,
which are constant in any environment, and
technol ogies, including molecul ar technol ogies,
to determine the nature and extent of genetic
diversity. “Evaluation” technologies, on the
other hand would include technol ogies, includ-
ing molecular technologies, relating to deter-
miningthepotential valuefor useof thePGRFA,
including valuable agronomic traits of the ma-
terial, and any disease or drought resistance.
“Use” technologies would cover both tradi-
tional plant breeding techniquesand biotechno-
logical technologies, such as molecular mark-
ers and recombinant DNA technology. While
the emphasis is obviously on the transfer of
technology fromtechnologically rich countries,
itistobenotedthat thisparagraph, aswell asthe
preceding paragraph on information exchange,
isnot limitedto moderntechnol ogies, andwould
include, for example, also accessto traditional
knowledge and technologies.

It isalso important to note that the obliga-
tionsof Contracting Partiesintheareaof access
to and transfer of technology under this whole
paragraph arelimited to PGRFA that arewithin



the Multilateral System (i.e. PGRFA of those
cropsthat arelisted in Annex | to the Treaty).

The second sentence recognizes that the
utilization of certain technologies has been in-
corporated into new genetic resources. Con-
tracting Parties are required to provide and/or
facilitate access to such technologies through
providing or facilitating access to the relevant
genetic materials, including improved varie-
ties, which were devel oped through the use of
PGRFA under the Multilateral System, aswell
as to the technology itself. Even if access to
productsincorporating material accessed under
theMultilateral System may berestricted, Con-
tracting Parties are to provide or facilitate ac-
cessto thetechnol ogies containedin such prod-
ucts, and indeed to the genetic material itself,
under the terms and conditions of Article 12.
Such access fully respects applicable property
rights and access laws. Presumably, the refer-
enceto accesslaws, inthisinstance, ismeant to
refer primarily to national legal requirements

Article 13

for obtaining the consent of the owner, or intel-
lectual property holder, asreferredtoin Article
12.3(f) of the Treaty.

Thereference to such access being subject
to “national capabilities’ is more problematic.
It cannot mean that Contracting Parties do not
haveto provideaccesstotechnol ogiesif they do
not havethem: that woul d beausel essstatement
of the obvious. It must then have a similar
meaning to that in the previous paragraph, i.e.
that countriesshould provide accessto thetech-
nologiesinaway that doesnot overburdentheir
capabilities. In other words, it would not, for
example, be required that a developing Con-
tracting Party spend millions of dollars on re-
searching traditional conservation techniques
in order to meet a request from another Con-
tracting Party, or that it provide unreasonable
guantities of photocopies of documents. Onthe
other hand, richer countrieswould be expected
to be more forthcoming in their transfer of
technology.

(if) Accessto and transfer of technology to countries, especially to developing countries
and countries with economies in transition, shall be carried out through a set of
measur es, such asthe establishment and maintenance of, and participation in, crop-
based thematic groupson utilization of plant genetic resour cesfor food and agricul-
ture, all typesof partnership in research and development and in commer cial joint
ventures relating to the material received, human resource development, and

effective access to resear ch facilities.

This subparagraph introduces measures that
can be taken by Contracting Parties to provide
accessto, andtransfer of , technologies, particu-
larly to devel oping countriesand countrieswith
economiesin transition.

The promotion of crop-based thematic
groups and networksis viewed as an important
platform for scientific exchange, information
sharing, technology transfer and research col-
laboration in the GPA (Priority Activity Area
16). Thematic groups and networks are also
seen as important for sharing responsibilities
for collecting, conservation, distribution, eval u-
ation and genetic enhancement. Indeed, the
encouragement of international plant genetic
resourcesnetworksisprovidedforin Article 16
of the Treaty as one of its essentia supporting
components. This paragraph focuses on their
importanceasavehiclefor technology transfer.

The establishment of partnerships in re-
search and devel opment, including commercial
joint ventures, is also seen asa suitable vehicle
for technology transfer. In this connection, itis
to be noted that these partnershipsrelateto “the
material received’. Although it is not specifi-
cally stated, the implied reference is presum-
ably to partnerships and commercial joint ven-
tures with the country, or entity in the country,
supplying the PGRFA.

The reference to “effective access to re-
search facilities” mirrors Article 15.6 of the
CBD, which encourages Contracting Parties to
carry out scientific research on material pro-
vided by other Contracting Parties, with thefull
participation of Contracting Parties providing
the materials and where possible in such coun-
tries.
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(iif)Accesstoand transfer of technology asreferredtoin (i) and (ii) above, including that

protected by intellectual property rights, to developing countriesthat are Contract-
ing Parties, in particular least developed countries, and countrieswith economiesin
transition, shall beprovided and/or facilitated under fair and most favour ableter ms,
in particular inthecaseof technologiesfor usein conser vation aswell astechnologies
for the benefit of farmers in developing countries, especially in least developed
countries, and countrieswith economiesin transition, including on concessional and
preferential terms where mutually agreed, inter alia, through partnerships in
resear ch and development under the M ultilateral System. Such accessand transfer
shall beprovided on termswhich recognizeand ar econsistent with theadequateand

effective protection of intellectual property rights.

The first part of Article 13.2(b)(iii) states that
access to and transfer of technology, including
that protected by intellectual property rights,
must be provided to devel oping countriesunder
“fair and most favourable terms’. Thisis par-
ticularly the case with:

» technology for useinconservation; and

» technology for the benefit of farmersin
developingcountries, especiallyinleast
devel oped countriesand countrieswith
economiesin transition.

The second part of this paragraph identi-
fiesthe manner in which thisisto be achieved.
It states that “fair and most favourable terms’
includes*® concessional and preferential terms”,
where mutually agreed. These, in turn, can be
achieved through mechanisms such as partner-
ships in research and development under the
multilateral system.

Theterms*fair and most favourableterms”
and “concessional and preferential terms’ are
not defined in the Treaty. The same terms are
used in Article 16(2) of the CBD aswell asthe
UN Framework Conventionon ClimateChange,
the Protocol on Substances that Deplete the
Ozone Layer, and Agenda 21. In none of these

documentsistheterm defined. The sameword-
ing isalso used in Priority Activity Area 15 of
the GPA.. In general “fair and most favourable
terms’ would seem to imply terms that are
equitableand whicharethebesttermsofferedto
other countries, i.e. areference to the notion of
“mostfavoured nation” . * Concessional and pref-
erential” seem to imply terms that are more
favourable than those normally offered on the
open market: the obligation to offer such terms
is limited to situations where such terms are
mutually agreed.

Finaly, asinthe Article 16.2 of the CBD,
and indeed in Article 13.2(b)(i) of the Treaty,
theparagraphreiteratesthat accessto andtrans-
fer of technol ogy must respect intellectual prop-
erty rights. The phrase “ adequate and effective
protection” againreflectssimilar wordinginthe
Article 16.2 of the CBD, and establishes alink
withthe TRIPS Agreement. Thefirst paragraph
of the preambl e of the TRIPS Agreement refers
to “the need to promote effective and adequate
protectionof intellectual property rights”, while
Article 17.3(b) provides that Members of the
WTO “shall provide for the protection of plant
varietieseither by patentsor by an effective sui
generissystemor by any combination thereof”.

(c) Capacity-building. Taking into account the needs of developing countries and
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countrieswith economiesin transition, asexpr essed through thepriority they accord
tobuilding capacity in plant geneticresour cesfor food and agricultureintheir plans
and programmes, when in place, in respect of those plant genetic resour cesfor food
and agriculturecover ed by theMultilater al System, theContracting Partiesagr eeto
givepriority to (i) establishing and/or strengthening programmesfor scientific and
technical education and trainingin conser vation and sustainableuseof plant genetic
resour ces for food and agriculture, (ii) developing and strengthening facilities for
conservation and sustainableuse of plant geneticresour cesfor food and agriculture,
inparticular indevelopingcountries, and countrieswith economiesintransition, and
(iii) carrying out scientific research preferably, and where possible, in developing
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countriesand countrieswith economiesintransition, in cooper ation withinstitutions
of such countries, and developing capacity for such researchin fieldswherethey are

needed.

Article 13.2(c) focuses on three primary areas
of capacity-building, reflecting the provisions
of Priority Activity Areas15and 19 of the GPA:

» The establishment or strengthening of
programmes for scientific and techni-
cal education, as well as training in
conservation and sustainable use of
PGRFA,;

* Thedevelopment and strengthening of
facilities for the conservation and sus-
tainable use of PGRFA, particularly in
devel oping countriesand countrieswith
economies in transition; and

* The execution of scientific research,
particularly indevel oping countriesand
countrieswith economiesintransition,
in cooperation with institutionsof such
countries, and devel oping capacity for
such research in fields where they are
needed.

National capacity building is essential to
allow countries, particularly those that are de-
vel oping countriesor countrieswith economies

in transition, to conserve their PGRFA and to
make the best use of them in asustainable way.
Itisalsoessential toallow themto makethebest
use of transferred technologies. Financial and
technical assistancein upgrading and maintain-
ing ex situ collections of PGRFA, including
national capacity building, isone of the objec-
tives of the new Global Crop Diversity Trust
(see Box 20).

The phrase “taking into account the needs
of developing countries... asexpressed through
the priority they accord to building capacity in
plant genetic resourcesfor food and agriculture
in their plans and programmes” was added to
reflect thefact that overseasdevelopment aidis
intended to be recipient country driven and not
donor driven, and should thusreflect the priori-
tiesexpressed by thedevel oping countriesthem-
selves. If thecountriesthemsel vesdo not recog-
nize such capacity building as being a priority,
thenitisdifficult for donor countriestoinsist on
providing the support that may in fact be re-
quired.

(d) Sharing of monetary and other benefits of commer cialization

The provisions of the Treaty that deal with
sharing the monetary benefits from the com-
mercial useof geneticresourcesrepresent areal
conceptual break-through, particularly those

requiring, in certain circumstances, the pay-
ment of an equitable share of commercial ben-
efits to a multilateral mechanism.

(i) TheContracting Parties agree, under the Multilateral System, to take measuresin
order toachievecommer cial benefit-sharing, through theinvolvement of theprivate
and public sectorsin activities identified under this Article, through partnerships
and collaboration, including with the private sector in developing countries and
countrieswith economiesin transition, in resear ch and technology development;

This subparagraph looks back to the other pro-
visions of the Article, and in particular para
graph 2 of the Article, aswell asforward to the

specific commercial monetary benefit-sharing
provisions of the next subparagraph.

(it) The Contracting Parties agree that the standard Material Transfer Agreement
referredtoin Article12.4 shall includearequirement that arecipient who commer -
cializesa product that isa plant genetic resour ce for food and agriculture and that
incorporates material accessed from the Multilateral System, shall pay to the
mechanismreferredtoin Article19.3f, an equitableshar eof thebenefitsarisingfrom
the commer cialization of that product, except whenever such a product isavailable
without restriction to othersfor further research and breeding, in which case the
recipient who commer cializes shall be encour aged to make such payment.
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TheGoverningBody shall, at itsfir st meeting, deter minethelevel, form and manner
of the payment, in line with commercial practice. The Governing Body may decide
to establish different levels of payment for various categories of recipients who
commer cialize such products; it may also decide on the need to exempt from such
paymentssmall farmersin developing countriesand in countrieswith economiesin
transition. TheGover ning Body may, from timetotime, review thelevelsof payment
with aview toachievingfair and equitablesharing of benefits, and it may also assess,
within a period of five years from the entry into force of this Treaty, whether the
mandatory payment requirement in the MTA shall apply also in cases wher e such
commer cialized products are available without restriction to others for further

resear ch and breeding.

Article13.2(d)(ii) isarguably themost interest-
ing and controversial provision related to ben-
efit-sharing. This paragraph establishes aman-
datory benefit-sharing scheme connected to the
commercialization of PGRFA incorporating
materials from the Multilateral System, in har-
mony with Article 15.7 of the CBD. The stand-
ard MTA provided for in Article 12.4 is to
contain the benefit-sharing requirement that
will bind therecipient, and all futurerecipients,
of germplasm from the Multilateral System to
pay a share of the monetary benefits arising
from commercialization of products incorpo-
rating material accessed from the System, in
certain circumstances.

Thefirst part of Article 13.2(d)(ii) setsout
those circumstances. When arecipient receives
material from the Multilateral System and uses
that material to produce a product that “is a
PGRFA,” and then commercializes that prod-
uct, thentherecipient will be obligedto pay “an
equitable share of the benefits arising from its
commerciaization”. Thisrequirement, it should
be understood, will not apply to the commer-
cialization of aproduct that is not itself a plant
geneticresourcefor foodand agriculture. (Some
of those products must be addressed in relation
to Article 15 of the CBD.) It would also not
apply to the trading of a norma commercial
product, or commodity, such as a breakfast
cereal containing wheat produced by a new
variety produced by incorporating material ob-
tained from the Multilateral System. Thiswas
already made clear in the chapeau to Article
13.2. 1t will, however, apply to the commer-
cialization of the seed or other propagating
material of a new plant variety — to the plant

genetic resourceitself — provided that that new
variety incorporates material that has been
accessed from the Multilateral System.

The obligation to pay, however, does not
apply wherethedevel oper hasenabled all users,
without restriction, to utilize the new product
for further research and breeding.” In those
cases, then there is no obligation on the recipi-
ent to make such a payment, although he or she
isto be encouraged to make such a payment.

Where the recipient is obliged to make a
payment, theobligationistriggered by theact of
commercialization and not by the act of apply-
ing for intellectual property rights that would
restrict further access to the product.

Whilethe provisions of Article 13.2(d)(ii)
are innovative and important, there are still a
number of issuesthat will needto beresolved by
the Governing Body.

The first of these issues is specificaly
provided for in the second part of Article
13.2(d)(ii). The Governing Body is to deter-
minethelevel, form and manner of payment
to be made at its first meeting, in line with
commercia practice. One of thefirst decisions
that the Governing Body will have to take will
bethefor m of thepayments. Inparticular it will
have to decide whether these should take the
form of royalties, a percentage of profits, or a
lump sum payment or graduated payments ac-
cording to thetypeof product or circumstances.
It will also have to determine the level of pay-
ment. The relatively low profitability of the
seed sector would suggest an upper limit on the

15 Thisis applicable to a product that incorporates material accessed from the Multilateral System.
AccordingtoArticle 12.3(d), reci pientscannot claimintellectual property rightsthat limit accesstothe

PGRFA in the form received.
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level. But if the level is set too low, the result
could undermine the implementation of the
Treaty. The reference to commercial practice
may assist the Governing Body in making its
determinations, or at least indefining thelimits.
However, the Governing Body islikely to have
agreat deal onitshands, giventhat theremay be
different views as to what constitutes relevant
commercia practice.

The Governing Body may also review the
levelsof payment from timeto time, in order to
achieve afair and equitable sharing of benefits.
It may also assess, within aperiod of fiveyears
from the entry into force of the Treaty, whether
themandatory payment requirement shouldalso
be extended to caseswhere no restrictions have
been placed on the further availability of the
product. Thelatter provisionisstrangely worded,
but it isunlikely that the intention was to limit
the opportunity to review to thefirst five years.
TheTreaty issilent astowhether or not areview
might be carried out after thisfive-year period.
Given that plant breeders may take up to a
decade after the entry in force of the Treaty to
create new products using PGRFA obtained
fromtheMultilateral System, thetimeframe of
five years may be much too early to assess the
impact of this benefit-sharing mechanism.

There are also a number of other issues or
ambiguities that remain unclarified in the text.
One of these isthe precise meaning of the clause
“whenever such a product is available without
regriction to othersfor further research and
breeding’. Criteria for determining whether or
not “a product is available without restriction to
others for further research and breeding” are not
given in the Treaty. However, the understanding
underlying the negotiations was that mandatory
monetary benefit-sharing would apply to com-
mercialized products, protected in a way that
would limit the further availability of the product
for research or breeding, or where practical, lega
or physica conditions restrict the availability of
the product. It may also apply where patents or
otherintellectual property rightsaretakenout over
any genetic partsor components of the new prod-
uct, where thiswould have the effect of smilarly
restricting the availability of the product.

Varieties incorporating material from the
Multilateral Systemthat areprotected by UPOV -
styled Plant Breeders Rights, would not be
subject to mandatory monetary benefit-sharing
assumingthat suchvarietiesarefreely available

Article 13

for further research and breeding. In jurisdic-
tions, patents rights do not exclude the use of
plant genetic material for further research pur-
posesincluding breeding. Inother jurisdictions,
they doexcludesuchuses. Itisnot clear whether
a patent holder in such jurisdictions could re-
nounce those and thus escape the mandatory
benefit-sharing provision. Would so-called” pro-
tective patenting” ever qualify for exclusion
from Article 13's monetary benefit-sharing re-
quirement? For example, could one patent a
variety or line and then undertake to grant any
and everyonealicenseto usethematerial freely
for research and breeding, and not haveto make
the mandatory payment? One advantage for
governments of the contractual approachisthat
individual recipients and users of PGRFA ob-
tainedfromtheMultilateral Systemwill needto
make their own legal determination of their
contractual obligations, in particular whether a
payment isoptional in any given circumstance.
This may need clarification by the Governing
Body.

A second potential issue liesin the mean-
ing of the term “commercialization”. Mon-
etary benefit sharing is triggered by any com-
mercialization, but what exactly doesthisterm
mean? At what point in the continuum of trad-
ing of a product would the obligation arise?
Would it arise when the product is offered for
sale, or when the offer is accepted, or when
profitsarise?Inprinciple, it would seemthat the
term commercialization should actually refer to
when a sale has been concluded. Whether one
would need to wait until profits have actually
arisen, will depend on the form of payments
determined by the Governing Body.

A third potential issue is what constitutes
“incor poration” of material accessed fromthe
Multilateral System. There will of course be
different methods of incorporation, including
both conventional breeding and biotechnologi-
cal methods. However, the wording of the pro-
vision would suggest that material accessed
from the Multilateral System has been “incor-
porated” in aproduct when thereis presence of
thegeneticinformation of theaccessed material
in that product. But technical questions may
still arise as to the extent of the incorporation
required. For example, would any incorpora-
tion of the materia be sufficient to satisfy the
requirement? Or would the incorporation of an
essential part of the material necessary for the
desirabletraits be required? Or would different
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levels of incorporation be used to guide the
determination of different levels of payment?

All of theaboveissueswill requireconsid-
eration by the Governing Body.

Article 13.2.(d)(ii) applies to all material
accessedfromtheMultilateral System. Itwould
thus cover al Annex | material accessed from
Contracting Parties, IARCs, and other interna-
tional institutions. Because CGIAR Centreshave
their ownindependent legal statusand will sign
separate agreements with the Governing Body,
access of materials by one centre from another
centre (like access by a Contracting Party from
a centre) would be considered as access from
themultilateral system. AnMTA wouldthusbe

required for such atransfer. Transferswithin a
centre (e.g., from the genebank to a breeder or
researcher) may or may not beconsidered an act
of accessfromthemultilateral system. Ineffect,
thiswould beatransfer fromone*legal person”
to the same “legal person.” 1ARCs, however,
arein arather different situation than Contract-
ing Parties. CGIAR Centres claim no owner-
ship over thematerials, and they areholding the
materialsin trust. It will be interesting to seeif
centres agree to employ the benefit-sharing
provisions of the Treaty, were they to commer-
cialize PGRFA developed on the basis of mate-
rialsintheir own genebank and protect thesein
such away astolimit further accessand usefor
research and breeding.

13.3 The Contracting Parties agree that benefitsarising from the use of plant genetic
resour cesfor food and agriculturethat are shared under the Multilateral System
should flow primarily, directly and indirectly, to farmersin all countries, espe-
cially in developing countries, and countries with economies in transition, who
conserve and sustainably utilize plant genetic resour cesfor food and agriculture.

Asin other articles in this Treaty, the role of
farmers is specifically acknowledged, and re-
warded, in this paragraph. The benefit-sharing,
as in the definition of Farmers' Rights in the
Agreed Interpretations to the International Un-
dertaking, isdesigned not only to recognize past
contributions, but al soto encourage present and
future contributions. Thus, Article 13.3 states
that the benefitsarising from the use of PGRFA
shared under the multilateral system should
flow primarily to farmers who conserve and
sustainably use PGRFA, particularly in devel-
oping countries and countries with economies

in transition. The benefits may flow directly to
those farmers, e.g. through direct assistance in
on-farm management and conservation of
PGRFA, or indirectly, e.g. through the financ-
ing of programmes that will indirectly benefit
them, such as broadening the genetic base of
crops. While farmers in developing countries
and countrieswith economiesin transition will
obviously be the main focus, the wording does
not exclude benefit sharing with farmers who
conserve and sustainably use PGRFA in devel-
oped countries, particularly where the benefits
areindirect.

13.4 TheGoverningBody shall, atitsfirst meeting, consider relevant policy andcriteria
for specificassistanceunder theagreed funding strategy established under Article
18 for the conservation of plant genetic resources for food and agriculture in
developing countries, and countrieswith economiesin transition whose contribu-
tion to the diversity of plant genetic resources for food and agriculture in the
Multilateral System is significant and/or which have special needs.

135

The Contracting Partiesrecognize that the ability to fully implement the Global

Plan of Action, in particular of developing countriesand countrieswith economies
intransition, will depend lar gely upon the effectiveimplementation of thisArticle
and of the funding strategy as provided in Article 18.

Articles 13.4 and 13.5 explicitly link benefit
sharing and the funding strategy. While Article
18 will be discussed in more detail below, the
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Treaty establishes a funding strategy that will
mobilize funding for priority activities, plans,
and programs, in particular in devel oping coun-



triesand transition economies. Contracting Par-
ties explicitly agree to take the necessary and
appropriate measureswithinthegoverning bod-
ies of relevant international agreements, funds,
and bodiesto ensurethat due priority and atten-
tion are given to effectively allocating predict-
able and agreed resources, taking into account
the priorities established in the rolling GPA.

Decisions as to how the proceeds of the
funding strategy will be used will be taken by
the Governing Body. Article 13.5 also recog-
nizes that the ability of developing countries
and countries with economies in transition to
fully implement the GPA will depend largely
upon effective implementation of benefit shar-
ingand of thefunding strategy. Theprovisionof
financial resources to assist developing coun-
tries in implementing the GPA was a conten-
tiousissueat thel el pzig Conferencethat adopted
the Plan.

In spite of the fact that the Commission
agreed to discuss funding issues in the context
of the negotiations to revise the International
Undertaking, many developing countries had

Article 13

sought commitmentsfrom developed countries
to provide new resourcesfor this purpose, over
and above those committed under the CBD. In
the end the Leipzig Conference reaffirmed the
commitments for new and additional funds, as
statedin Agenda21 andthe CBD, and specified
that funds should bemade available under those
commitmentsto finance the implementation of
the GPA by devel oping countries and countries
witheconomiesintransition. TheTreaty’ sfund-
ing strategy is one way of implementing these
commitments.

Therearedistinct differences between this
provision and similar provisions in the CBD
and the UN Framework Convention on Climate
Change116 (UNFCCC). Both of these Conven-
tions limit financing provisions based on the
ability of the Contracting Parties to implement
their commitments. Inthe International Treaty,
however, thelimitation appliesonly to the Con-
tracting Parties’ ability to implement the GPA
and not their Treaty obligations. A broader
provision that tracks the wording of the CBD
andthe UNFCCC provisionsisfoundinArticle
18.4(b) of the Treaty.

13.6 The Contracting Parties shall consider modalities of a strategy of voluntary
benefit-sharing contributions whereby Food Processing Industries that benefit
from plant genetic resources for food and agriculture shall contribute to the

Multilateral System.

Contracting Partieshave agreed in Article 13.6
to consider, at some point in the future,
“modalities of a strategy of voluntary benefit-
sharing contributions’” from food processing
industries. Thisis in addition to the voluntary

benefit-sharing arrangements under Article
13.2(d)(ii). Therational eisthat thefood process-
ing industry benefits most directly from the
utilization of PGRFA. Assuch, thisis strongly
linked to Article 18.4(f).

116 United Nations Framework Convention on Climate Change, 9 May 1992, 31 I.L.M. 849 (1992).
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Part V

PART V — SUPPORTING COMPONENTS

Part V of the Treaty deas with “supporting
components”, namely the GPA, ex situ collec-
tions held by IARCs and other international
ingtitutions, International Plant Genetic Re-
sources Networks and the Global Information
System on plant genetic resources for food and

agriculture. Theterm* supporting components’
refers to mechanisms that support the entire
Treaty, but also have an independent existence
outsidetheTreaty, inparticularinrelationtothe
role of the FAO CGRFA.

Box 15. The Report on the State of the World’s Plant Genetic
Resources and the Global Plan of Action for the
Conservation and Sustainable Use of Plant Genetic
Resources for Food and Agriculture

The first Report on the State of the World's Plant Genetic Resources was prepared by an
international secretariat located in FAQO, through a participatory, country-driven process. The Report
assessed the state of plant genetic diversity, and capacitiesat thelocal and global levelsforinsituand
ex situ management, conservation and utilization of plant genetic resources. It was presented to the
Fourth International Technical Conference held in Leipzig, Germany, in June 1996.

TheGPA, whichisavoluntary (i.e. it not legally binding) instrument, was prepared on the basis of the
Report, and was negotiated and formally adopted by 150 countries at the L eipzig Conference through
the Leipzig Declaration. The GPA lists twenty agreed priority activity areas organized into the
following four maingroups: In Stu Conservation and Devel opment; Ex Stu Conservation; Utilization
of Plant Genetic Resources, and I nstitutionsand Capacity Building. The GPA isintendedtobearolling
plan that will be monitored, reviewed and updated by the FAO CGRFA.

The main aims and strategies of the GPA are:

* To ensure the conservation of PGRFA as abasisfor food security;

» Topromotesustainable utilization of PGRFA, in order tofoster devel opment and to reduce hunger
and poverty particularly in developing countries; and

» Topromoteafair and equitablesharing of thebenefitsarising from theuse of PGRFA, recognizing
the desirability of sharing equitably benefits arising from the use of traditional knowledge,
innovations and practices relevant to the conservation of PGRFA and their sustainable use.

The GPA aims

e To assist countries and institutions responsible for conserving and using PGRFA to identify
prioritiesfor action; and

e To strengthen, in particular, national programmes, as well as regiona and international pro-
grammes, including education and training, for the conservation and utilization of PGRFA and to
enhance institutional capacity.

The GPA was endorsed by the FAO Conference at its Twenty-ninth Session in 1997.

With the adoption of the Treaty, the GPA assumes even greater significance. The GPA isrecognized
inArticle 14 of the Treaty asanimportant supporting component of the Treaty. The Contracting Parties
arecalled uponto (“should”) promoteitseffectiveimplementation, including through national actions
and, asappropriate, international cooperationto provideacoherent framework, inter alia, for capacity-
building, technology transfer and exchange of information.
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Article 14

Article 14 — Global Plan of Action

Recognizing that the rolling Global Plan of Action for the Conservation and
Sustainable Use of Plant Genetic Resour cesfor Food and Agricultureisimportant
to this Treaty, Contracting Parties should promote its effective implementation,
includingthrough national actionsand, asappr opriate, inter national cooper ation to
provideacoherent framework, inter alia, for capacity-building, technology transfer
and exchange of information, taking into account the provisions of Article 13.

Contracting Parties are encouraged to promote
the effective implementation of the GPA (see
Box 15) asaninternational, yet voluntary, frame-
work for PGRFA-related efforts. Thisis to be
accomplished through:

* national actions; and

* appropriate international cooperation
to provide a coherent framework for
capacity building, technology transfer
and the exchange of information.

In so doing, the Parties are encouraged to take
into account Article 13 on benefit-sharing.

Whilethewordingusedin Article14isnot
binding, the GPA is seen as an essential scien-

tific and technical framework for action at both
the national and international levels, and in
particular for the benefit-sharing provisions of
Article 13. Thefirst GPA was adopted in 1996,
and it isenvisaged that the Plan will be periodi-
cally updated; hence the expression “rolling”.

The implementation of the GPA will be
guided and monitored by countriesthrough the
FAO CGRFA. In addition to progress reports
issued by the CGRFA, a series of regional and
sub-regional meetingsto promote implementa-
tion of the GPA have been held, co-sponsored
by the System-wide Genetic Resources Pro-
gramme of the CGIAR and relevant regional
agricultural research organizations.
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Box 16. Facilitating Mechanism for the Global Plan of Action

Since the time of the adoption of the GPA, considerable experience has been gained in many areas
critical for the implementation of the Plan. This includes work concerning on-farm management of

systems. National plant genetic resources programmes have been put into placein many countriesand
established networksin most sub-regions provide appropriate platformsfor stakeholder involvement
and the integration of conservation with the sustainable use in the plant breeding and seed sector.

However, thewish of many stakeholdersthat the GPA should providefor coherent actioninthefields
of insituand ex situ conservation, sustai nabl e utilization of plant genetic resources, andinstitutionand
capacity-building has not been fully realized. Among the reasons for thisisthe absence, asyet, of an
effective international arrangement to facilitate the implementation of the GPA.

Building on the successful example of afacilitating mechanism provided by the Global Programme
on Integrated Pest Management, the FAO has established afacilitating mechanism to develop amore
comprehensive and integrated approach to further implementation of the GPA. The proposal was
presentedtothe CGRFA at itsNinth Sessionin October 2002, which “ stressed that theimplementation
of the Plan should be country-driven, but efforts should also focus on facilitating the provision of
technical and financial resourcesto devel oping countries (especially least devel oped countries), and
to countrieswith economiesin transition. High priority should al so be given to enhancing or creating
partnerships for implementation of the Plan, promoting linkages among plant genetic resources
management, plant breeding and seed sector, and networking, and facilitating communication with
international organizationsand donors.”

The proposal was further discussed at the Second Session of the Commission’s Working Group on
Plant Genetic Resourcesin November 2003. The Working Group, which reports to the Commission,
|eft the wording of the objectives of the Facilitating M echanism to the Commission itself, but agreed
on its operating principles, activities and operational structure. The Facilitating Mechanism will
receive overall guidancefrom the Commission and itsworking Group on PGRFA. It will be hosted by
FAO and operated in partnership with IPGRI in a way that attracts and accommodates other
international organizations to become partners. Its activities will include providing information on:

Atitstenth sessioninNovember 2004, the CGRFA reviewed the Technical Working Group’ sproposal,
and agreed that the objective of the Facilitating M echanism should beto facilitate theimplementation
of the GPA, and to encourage the mobilization of technical and financial resources to do so. The
Commission supported the operational principles, activities, and operational structureof the Facilitat-
ing Mechanism.

ant genetic resources, participatory plant breeding, and furthering the understanding of local seed

i.  Sourcesand availability of financial, technical, material and information resources;
ii. Linkagesamong stakeholders;

iii. Donor and recipient priorities, roles and conditions;

iv. Best practices and standards and procedures;

V. Successstories,

vi. Networking;

vii. Plans, commitments, targets and indicators; and

viii. Any other information regarding resources necessary to implement the Gpa 18
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See FAO Commission on Genetic Resourcesfor Food and Agriculture, A Facilitating Mechanism for
the Implementation of the Global Plan of Action for the Conservation and Sustainable Utilization of
Plant Genetic Resources for Food and Agriculture, CGRFA-9/02/9, Ninth Regular Session (Rome, 9
and 14-18 October 2002).

See Report of the Second Session of the Working Group on Plant Genetic Resources for Food and
Agriculture, FAO Doct. CGRFA/WG-PGR-2/03/Report, November 2003.



Article 15

Article 15 — Ex Situ Collections of Plant Genetic Resources
for Food and Agriculture held by the
International Agricultural Research Centres of
the Consultative Group on International
Agricultural Research and other International

Institutions

Thel ARCsof the CGIAR holdimportant exsitu
collectionsof PGRFA and al so havemajor crop
improvement programmes, organized in col-
laboration with national agricultural research
systems. WhileCGI AR Centrescurrently main-
tain only approximately 12% of the accessions
held in ex situ conditions worldwide, they con-
serve a comparatively higher percentage of
knowndiversity, dueinlarge part to the compo-
sition of the collections. On average, landraces
and wild relatives comprise only 16% of na-
tiona collections. The comparable figure for
the CGIAR Centres is 73%.1° In addition,

CGIAR collections are generally well main-
tained and well documented. The combination
of thesefactorsmakesthesecollectionsaunique
resourceand oneof great utility to breeders. Not
surprisingly, the collections are used exten-
sively: research on flows of accessionsinto and
out of CGIAR genebanks demonstrates that
virtually every country in the World Isa major
netbeneﬂuaryofgermplasmflows OCGIAR
collections, therefore, areimportant not just for
CGIAR plant breeders, but serve as an impor-
tant resource for any international system of
germplasm conservation and management.

Much of the material collected has come
through joint missions. Duplicate samples of
the collected materials have always been made
available to national programs and national
genebanks. Research results, (such as charac-
terization and evaluation data) have subse-
guently been made available to nationa pro-
grammes to enable them to use and develop
these resources more fully and efficiently. In
many cases, national scientists received train-
ing and funds to work with the materials.

Countries have been able to obtain far
more materials from the CGIAR than they,
individually, could ever have contributed. Even
during the height of collecting activities, devel-
oping countries were requesting 4 samples for
every 1 they contributed. In recent years, the
ratio haswidenedtoat least 60to 1. Since 1994,
Centres have distributed more samples to de-
veloping countriesthanthey collected sincethe
founding of the CGIAR.

Centre collections serve as an “insurance
policy” for countries against the loss of diver-
sity at thenational level. Morethan 40 countries
have benefited from being able to obtain mate-
rialsfrom the CGIAR that are no longer avail-
ablewithin the country that first provided them
to the Centre.

Centres produce and provide valuable,
improved germplasm free to countries. Each
year the Centressend out hundredsof thousands
of samples, products of their research, to na-
tional programs and others. In terms of sheer
numbers, distribution of improved materias
dwarfs that of landraces, wild relatives, etc.,
that constitute the bulk of materials covered
under the Agreement with FAO. The products
of Center research provide enormouseconomic
benefits to developing countries. Two exam-
ples serve to illustrate that point: (a) over the
past 30 years, 85% of all spring bread and 86%
of all spring durum varieties released by devel-
oping countries and sown by their farmers had
CIMMY T-produced wheat in their ancestries,
(b) while yams are one of the most important
cropsintheworld, particularly for low-income
people, few developing countries have asingle

19 Fao (1998) The State of the World' s Plant Genetic Resourcesfor Food and Agriculture. Rome: FAQ.

120 Fowler, C.,Smae, M. and Galiji, S. (2001) “ Unequal Exchange?Recent Transfersof Agricultural Resources
and their Implications for Developing Countries,” Development Policy Review. Val. 19, No. 2.
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public-sector plant breeder workingonthecrop.
Most national programs and the millions of
farmers they serve, therefore, depend heavily
on the International Institute of Tropical Agri-
culture (II'TA) in Africa to supply them with
disease-resistant productive yam varieties.

Thelega status of the CGIAR collections
has always been ambiguous. In 1994, 12 of the
CGIAR Centres signed agreements with FAO
placing collections of plant germplasm held by
them under the auspices of FAO. The collec-
tions were recognized under those agreements
as being held by the Centres in trust for the
benefit of the international community. Their
statuswas discussed extensively inthe negotia-
tions leading to the Treaty, resulting in Article
15, devoted to these collections.

Generally speaking, Article 15 callsonthe
IARCs of the CGIAR to sign agreements with
the Governing Body to bringtheir exsitu collec-
tionsunder thetermsof the Treaty. Such agree-
mentsarenecessary in order to bring the collec-
tions within the purview of the Treaty, as the
IARCs have their own legal personality and

governance system, and cannot be bound by the
provisions of the Treaty without their consent.
But since they are not States, they cannot be-
come Parties to the Treaty in their own right.
Under these agreements, PGRFA falling under
the Multilateral System would be distributed
under the terms of the standard MTA common
to Contracting Parties and Centres.

Non-Annex | PGRFA assembled prior to
the coming into force of the Treaty would also
bedistributed under adifferent MTA (based on
the current MTA as amended and approved by
the Governing Body). Material not covered by
the multilateral system that is received and
conserved after the coming into force of the
Treaty would be available on terms mutually
agreed with the country of origin or other coun-
try that acquired them in accordance with the
CBD or other applicable law. Other provisions
of theTreaty relatedtothe Centresaresimilar to
those now in effect under the FAO-CGIAR
Agreements. No provisions are specified for
differential treatment of Contracting Partiesand
non-Partiesin relation to materials made avail-
able by Centres under the Treaty.

15.1 The Contracting Parties recognize the importance to this Treaty of the ex situ
collections of plant genetic resourcesfor food and agricultureheld in trust by the
International Agricultural Research Centres (IARCs) of the Consultative Group
on International Agricultural Research (CGIAR). The Contracting Parties call
upon thel ARCsto sign agreementswith the Gover ning Body with regard to such
ex situ collections, in accor dance with the following terms and conditions:

Article15.1 definesthescopeof the Treaty with
respect to the Centres. Specificaly, it useslan-
guage similar to the previous agreement with
the FAO in its reference to ex situ collections
being held in trust by the Centres. Moreover, it
calls upon Centres to sign agreements with the
Governing Body of the Treaty regarding such
ex situ collections.'?! “Calling upon” the Cen-
tres to sign such agreements is more vigorous
language than simply “inviting” them to do so,
but does not presume to replace CGIAR gov-
ernance as would occur if the Treaty explicitly

121
agreements with FAO.

120

declared that the collections are part of the
Multilateral System. In effect, the Treaty’ spro-
visions extend to:

e almaterialsheld“intrust” by the Cen-
tresas of the date on which the Centres
sign formal agreements with the Gov-
erning Body, regardless of whether
these materials are of crops listed in
Annex | or not; and

*  PGRFA of Annex | crops acquired af-
ter the coming into force of the Treaty.

TheTreaty makesspecificreferencetomaterialsheld“intrust,” i.e., tothoseformally designated under



The Treaty’s provisions on providing fa-
cilitated access and benefit-sharing will not
apply, however, to materials of non-Annex |
crops such as groundnut, soyabean, and most
tropical forages, acquired after the entry into
force of the Treaty. Such materials would be
acquired, in the case of Partiesto the CBD, in
accordance with the provisions of the CBD on
the basis of “prior informed consent” and “ mu-
tually agreed terms”, or, in the case of parties

Article 15

who are not Parties to the CBD, on other bilat-
eral terms. Importantly, thiswould not preclude
aCentrefromacquiring such materialsonterms
that are consistent with the Treaty and that
would allow them to be distributed under the
same standard MTA. The subparagraphs of
Article 15 differentiate between Annex | and
non-Annex | PGRFA in terms of how Centres
will manage these materials.

(a) Plant geneticresour cesfor food and agriculturelisted in Annex | of thisTreaty and
held by thel ARCsshall be made availablein accor dancewith the provisions set out

in Part IV of thisTreaty.

Under this subparagraph, Centres are to make
available Annex | materials, which constitute
thevast mgjority of accessionsheld by Centres,
in the same way as Contracting Parties to the
Treaty. This means that the rules for handling
most Centre-held germplasmwill beexactly the
same as those applicable to countries that are

Contracting Parties. As noted elsewherein this
Guide, those rules as set out in the Treaty still
contain certain ambiguities. Once those ambi-
guitiesareresolved for the Contracting Parties,
they will automatically be resolved also for the
IARCs.

(b) Plant geneticresour cesfor food and agricultureother than thoselisted in Annex | of
thisTreaty and collected beforeitsentry into forcethat areheld by IARCsshall be
made available in accordance with the provisions of the MTA currently in use
pursuant to agreements between the IARCs and the FAO. This MTA shall be
amended by the Governing Body no later than its second regular session, in
consultation with the IARCs, in accordance with the relevant provisions of this
Treaty, especially Articles 12 and 13, and under the following conditions:

Article 15.1(b) lays out the terms under which
Centres will manage and make available non-
Annex | materialscollected prior to the coming
into force of the Treaty.

The intention of the Treaty appears to be
for Centres to manage non-Annex | materials
held “in trust” by the Centres in roughly the
sameway asAnnex | materials. Thereareafew
differences, however, aswell as some possible
ambiguitiesin the text of this Article. The text
callsfor non-Annex | PGRFA collected prior to
the entry into force of the Treaty to be made
available in accordance with the terms of the
MTA currently being used by the Centres until
it is amended by the Governing Body of the
Treaty to reflect the provisions of the Treaty
dealing with access and benefit-sharing: the
term* currently inuse” meanscurrently inuseat
the time of entry into force of the Treaty. The
general formulation may cause some problems,
in that some materials collected by Centres

prior to the coming into force of the Treaty will
have been acquired with conditions attached
that may preclude their being treated this way.
Since the coming into force of the CBD, and
even earlier, Centres have collected materials
on the basis of terms mutually agreed with the
country inwhich they were collected. For most
non-Annex | materials that were collected on
this basis, managing them in amanner consist-
ent with the Treaty should not be problematic.
This may not be the case, however, in some
cases where the materials were collected with
conditions attached. Treaty negotiators clearly
did not intend thelanguage of Article 15.1(b) to
negateagreementsthat Centresmight havemade
with countries when collections were made.
Thisproblem may therefore need to beresolved
in the agreements that Centres conclude with
the Governing Body of the Treaty. Theseagree-
ments may need to clarify that Centres will
manage non-Annex | PGRFA according to Ar-
ticle 15, subject to cases where the terms under
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which the materials were acquired will not
alow for this.

A similar situation may also arisein some
cases with Annex | materials. Through the
Treaty, Contracting Parties will have bound
themselves to providing facilitated access to
PGRFA of materialsinthe multilateral system.
However, non-Contracting Partieswill not have
committed themselvesto this, and Centres may
not be able to renegotiate or abrogate agree-
ments with such countries that included condi-
tions relating to how the Centres might use or
distribute these PGRFA.

Article 15.1(b) aso provides that Centres
will continuetousetheMTA currently inuseby
the Centres until an amended MTA, reflecting

the relevant provisions of the Treaty, is agreed
upon by the Governing Body. The text of the
paragraph charges the Governing Body with
finalizing the amendmentsto the M TA no later
than its second meeting.

The MTA currently in use by the Centres
incorporates certain changes agreed upon by
theFAO CGRFA atitsNinthRegular Sessionin
2002, asaninterim measure, to bringitintoline
with some of the concepts used in the Treaty.
The changes agreed by the Commission have
been agreed to by all the Centres concerned and
have been adopted by those Centreson 1 May
2003. Those interim changes do not yet incor-
poratethemandatory benefit sharing provisions
of Article 13.2(d)(ii).

(i) ThelARCsshall periodically inform the Gover ning Body about the M TAsentered
into, according to a schedule to be established by the Governing Body;

Article 15.1(b)(i) again applies only to non-
Annex | materials held in trust by the Centres
and collected beforethe Treaty entersintoforce.
The Centres are to make periodic reportsto the
Governing Body on the MTASs they have en-
tered into. Such reportswill presumably list the
recipients of materials provided under those
MTASs. Such records are already routinely kept

by Centres at thistime, and therefore, the obli-
gation should beeasily met. It isto be noted that
the obligation on the Centres is to inform the
Governing Body about the MTAs entered into
by the Centres. It doesnot requirethe Centresto
track subsequent transfer of the material (see
discussion of Article 12.3(b)).

(ii) The Contracting Partiesin whoseterritory the plant genetic resour cesfor food and
agriculturewerecollected from in situ conditions shall be provided with samples of
such plant geneticresour cesfor food and agricultureon demand, without any MTA,;

Article 15.1(b)(ii) allows for the restoration of
genetic resources to Parties that supplied the
materials to the Centre, without resort to an
MTA. A provisionsimilar tothisisfoundinthe
current agreements with FAO, with the excep-
tionthat thecurrent agreementswith FAO speak
of repatriation to the “country that provided
such germplasm.” This may not necessarily be
the country where the material was collected
fromin situ conditions.

This provision may give rise to practical
difficulties in implementation, as it is under-

stood that Centres may not always know where
the material was collected inin situ conditions.
The practical impact of thisdistinction between
the two agreements (i.e. the “in-trust” agree-
mentsand thenew agreementswiththe Govern-
ing Body) may not be substantial. The material
will be available in any case, the question is
simply whether an MTA should be required or
not. Under the Treaty, “restoration” applies
only to countries from which the material was
collected in in situ conditions. Otherwise, ac-
cessis handled under the normal rules govern-
ing access pursuant to Articles 12 and 13.

(i) Benefitsarising under the above M TA that accrueto the mechanism mentioned in
Article 19.3f shall beapplied, in particular, to the conservation and sustainable use
of the plant genetic resources for food and agriculturein question, particularly in
national and regional programmes in developing countries and countries with
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economies in transition, especially in Centres of diversity and the least developed

countries, and

This subparagraph presupposes that the MTA
that isto accompany non-Annex | material will
also contain asimilar provision on benefit shar-
ing to that used in the Multilateral System,
including the sharing of monetary and other
benefits of commercialization under Article
13.2(d)(ii). Article 13.3 of the Treaty provides
for the way in which shared benefits arising
from the use of PGRFA under the Multilatera
System are to be used. They areto flow prima-
rily, directly and indirectly, to farmers in all
countries, especially in developing countries
and countrieswith economiesin transition who
conserve and sustainably utilize PGRFA. The
benefitsarisingunder theM TA thatistoaccom-
pany non-Annex | material, are outside the
Multilateral System. They thereforefall outside
the general prescription of Article 13.3 and the
way in which they are to be used needs to be
dealt with in a specific provision.

Article 15.1(b)(iii) specifies that benefits
that ariseasaresult of theMTA will beapplied,
in particular for the conservation and sustain-
ableuse of the PGRFA in question, particularly
in national and regional programmesin devel-
oping countries and countries with economies
in transition, especially in Centres of diversity
andtheleast devel oped countries. Inother words,
if agermplasm recipient uses the received ma-
terials in ways that trigger the benefit-sharing
provisions of the MTA, then the funds gener-
ated will be directed towards conservation and
sustainable use of those particular PGRFA in
devel oping countriesand soon. Thiswouldimply
that some separate record will need to be kept of
the resources generated and the use to which they
areput. Itistobenotedthat thisparagraph, inusing
the words “in particular” indicates priorities for
the use of the accrued benefits, and does not
completely rule out other uses.

(iv)The lARCs shall take appropriate measures, in accordance with their capacity, to
maintain effective compliancewith the conditions of the M TAs, and shall promptly
inform the Governing Body of cases of non-compliance.

Article 15.1(b)(iv) addresses the issue of the
responsi bilitiesof Centresfor maintaining com-
pliance with the terms of the MTAS. Thispara-
graph, which coversonly non-Annex | PGRFA,
issubstantially similar tothe agreement already
in place between FAO and the CGIAR Centres.
Inthe current agreement with FAO, Centresare
not required, for example, to monitor compli-
ance, nor are they are required to enforce com-
pliance, for instance, by resorting to legal ac-
tion. This matter was clarified in Joint State-
ments made to the FAO Commission Genetic
Resources for Food and Agriculture by FAO
and IPGRI on behalf of the CG Centres at the
time of reporting on the signature of thein trust
agreements and | ater on the implementation of
the agreements.
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Use of the word “maintain” instead of
“ensure” indicates that countries do not expect
Centres to guarantee compliance; they simply
expect Centresto distribute material s properly,
under the standard MTA, to take appropriate
measureswithintheir capabilitiesto bring about
complianceand report casesof non-compliance
when these cometo the attention of the Centres.
Thisapproach hasproduced avery highlevel of
compliance with the MTAs currently in use by
Centres.

It should also be noted that Article 12.5
requiresContracting Partiesto providerecourse
procedures for non-compliance with the terms
of MTAs under their national legal systems.

See Report of the First Extraordinary Session of the Commission on Plant Genetic Resources,

November 1994, para. 37 (thetext of thefirst Joint Statement is reproduced in document CPGR Ex1/
94/Inf. 5/Add. 1); and Progress Report on the International Network of Ex Stu Collections under the
Auspices of FAO, presented to the Eighth Regular Session of the Commission on Genetic Resources
for Food and Agriculture in April 1999, document CGRFA-8/99/7.
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(c) IARCs recognize the authority of the Governing Body to provide policy guidance
relatingtoex situ collectionsheld by them and subject totheprovisionsof thisTreaty.

(d) The scientific and technical facilitiesin which such ex situ collections ar e conser ved
shall remain under the authority of the IARCs, which undertake to manage and
administer these ex situ collections in accordance with internationally accepted
standards, in particular the Genebank Standar dsasendor sed by the FAO Commis-
sion on Genetic Resourcesfor Food and Agriculture.

(e) Upon request by an IARC, the Secretary shall endeavour to provide appropriate

technical support.

(f) The Secretary shall have, at any time, right of accessto thefacilities, aswell asright
to inspect all activities performed therein directly related to the conservation and
exchange of the material covered by thisArticle.

(g) If the orderly maintenance of these ex situ collections held by IARCsisimpeded or
threatened by whatever event, including force majeure, the Secretary, with the
approval of the host country, shall assist in itsevacuation or transfer, to the extent

possible.

Articles 15.1(c) through (g) apply to all IARC-
held materials covered by the Treaty. Each of
these five paragraphs finds a precedent in the
existing agreementswith FAO. Indeed, thelan-

guageinthoseagreementswasused asthebasis
indrafting thissection of the Treaty. For ease of
comparison, the table below provides the rel-
evant reference for each paragraph:

Treaty Text Corresponding Paragraph in FAO-CGIAR Agreements
15.1.(c) Article6

15.1.(d) Article 4(a) and Article 5(a)

15.1.(e) Article 5(b) and Article 7(b)

15.1.(f) Article 4(b)

15.1.(9) Article 5(c)

Themost obviouschangeinwordinginthe
above paragraphs between the existing FAO-
CGIARAgreementsandthe Treaty isinArticle
15.1(c). The FAO-CGIAR Agreements speak
of the Centresrecognizing theauthority of FAO
anditsCommission “in setting policies’ for the
International Network. The Treaty refers, per-
haps more accurately, to the authority of the
Governing Body to “provide policy guidance”
relating to the ex situ collections held by the
Centres and covered by the Treaty. In practice,
however, itisdifficult toimaginecircumstances
under which the Centres would not follow the
guidance of the Governing Body.

In effect, however, the change between the
Treaty language and the FAO-CGIAR Agree-
ment languageislargely cosmetic. Centreshave
indicated that they will continuetowelcomethe
policy advice of governments, collectively ex-
pressed through the Governing Body and the
FAO Commission, and will follow that guid-
ance. In practice, the Centreshave on occasions
actively sought such guidance on specific is-
sues, such as the interpretation of the phrase
“germplasm and related information” in the
FAO-CGIAR Agreements.

15.2 The Contracting Parties agree to provide facilitated access to plant genetic
resour ces for food and agriculture in Annex | under the Multilateral System to
IARCs of the CGIAR that have signed agreements with the Governing Body in
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accordance with this Treaty. Such Centres shall beincluded in alist held by the
Secretary to be made available to the Contracting Parties on request.

Article 15.2 provides for “reciprocity” by re-
quiring Contracting Parties to provide centres
with “facilitated access’ to PGRFA covered by
Annex |. The phrase“facilitated access” isused
in describing what Contracting Parties are re-
quired to provide to each other, and thus this

paragraph providesthat accesswill be provided
to centresunder the samearrangementsasthose
for governmentsthat are Contracting Partiesto
the Treaty. Thiswill facilitate the centres' col-
lecting work.

15.3 Thematerial other thanthat listed in Annex I, which isreceived and conser ved by
IARCs after the coming into force of this Treaty, shall be available for access on
terms consistent with those mutually agreed between the |ARCsthat receivethe
material and the country of origin of such resources or the country that has
acquired thoseresour cesin accor dancewith the Convention on Biological Diver -

sity or other applicable law.

Article 15.3 expresses existing policy within
the CGIAR, namely that Centres now acquire
new materials in accordance with the terms of
the CBD, namely, with “prior informed con-
sent,” and on the basis of “mutually agreed
terms’ or other applicablelaw. Subsequent dis-
tributions of such materials are in accordance
with thetermsagreed at thetime of acquisition.
This paragraph requires that Centres continue
to observe this practice. This approach could
also apply to those Annex | materials collected

in the past under specific conditions, particu-
larly if acquired from non-Partiesto the Treaty.
Itisto benoted that thereferenceto “ country of
originof suchresources’ differsfromtheword-
ing used in the CBD. Article 15 of the CBD
referstothe” country providingthoseresources,
provided that that country is the country of
origin of those resources or has acquired the
genetic resources in accordance with the Con-
vention.”

15.4 The Contracting Parties are encouraged to provide IARCs that have signed
agreements with the Governing Body with access, on mutually agreed terms, to
plant genetic resources for food and agriculture not listed in Annex | that are
important to the programmes and activities of the |ARCs.

Article 15.4 provides Centres with atool una-
vailable to Contracting Parties to the Treaty.
This paragraph implicitly acknowledges the
importance of Centre research on non-Annex |
crops. It encourages Contracting Partiesto pro-
vide access to PGRFA of these crops. While
some crops of importance to the CGIAR were

not included in Annex I, Article 15.4. provides
some support for the Centres' work on those
crops. Presumably, Centres will be able to re-
porttothe Governing Body ontheir experiences
with gaining access to non-Annex | materials,
andinthisway will beablefurther to encourage
compliance with this provision.

15.5 TheGoverningBody will also seek to establish agreementsfor thepur posesstated
in thisArticle with other relevant international institutions.

Article 15.5 simply states that the Governing
Body may establish agreements with other in-
stitutions in conformity with Article 15.

Noinformation, however, isprovided asto
what constitutes a* relevant international insti-
tution”. Presumably, the wording was left in-

tentionally broad to alow any institution with a
PGRFA collection to be a party to an agree-
ment. One such example could be the Tropical
Agriculture Research and Higher Education
Center (Centro Agrondmico Tropical de
Investigacion y Ensefianza— CATIE).
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Box 17. The International Agricultural Research Centres of the
CGIAR

CIAT —Centro Internacional de Agricultura Tropical
Apartado Aereo 6713, Cali, Colombia
E-mail: ciat@cgnet.com

Research and related activities on the improvement of beans, cassava, tropical forages, and rice for
L atin Americaand on resource management in humid agro-ecosystemsin tropical Americaincluding
hillsides, forest margins and savannas.

CIFOR —Center for International Forestry Resear ch
P.O. Box 6596, JKPWB Jakarta 10065, Indonesia
E-mail: cifor@cgnet.com

Collaborativeresearchandrel ated activitiesinforest systemsandforestry, especially inthetropics, and
promoting the transfer of technology and the adoption of new methods of socia organization for
national development.

CIMMYT —Centro Internacional de Mejoramiento de Maizy Trigo
Lisboa 27, P.O. Box 6-641, 06600 Mexico, D.F., Mexico
E-mail: cimmyt@cgnet.com

Research on increasing the sustainable productivity of resources committed to maize and wheat in
developing countries with a special focus on genetic improvement.

CIP —Centro Internacional de la Papa
Apartado 5969, Lima, Peru
E-mail: cipa@cgnet.com

Coordinated multidisciplinary research and training on the generation and transfer of improved,
sustainable production systems including the genetic improvement of potato, sweet potato, and
Andean root and tuber crops.

ICARDA —International Center for Agricultural Research in theDry Areas
P.O. Box 5466, Aleppo, Syria
E-mail: icarda@cgnet.com

Researchandtrainingtoimprovetheproductivity of cropandlivestock systemsinWest Asiaand North
Africaincluding the genetic improvement of wheat, barley, lentil, chickpea, faba bean, and forages.

ICLARM —International Center for Living Aquatic Resour ces Management
MC P.O. Box 2631, 0718 Makati, Metro Manila, Philippines
E-mail: iclarm@cgnet.com

Research and related activities to improve the productivity and management of aguatic resources
including coastal, coral reef, and integrated agri culture-aquaculture systems.

ICRAF —International Center for Research in Agroforestry
United Nations Avenue, P.O. Box 30677, Nairobi, Kenya
E-mail: icraf @cgnet.com

Research and Training to improve agroforestry systems focusing on alternatives to slash and burn
agriculture in the humid tropics and overcoming land depletion in sub-humid and semiarid Africa.
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ICRISAT —International Crops Resear ch Institutefor the Semi-Arid Tropics
Patancheru P.O., Andhara Pradesh 502 324, India
E-mail: icrisat@cgnet.com

Research and related activities to increase the productivity and sustainability of semiarid tropical
agricultureincluding theimprovement of sorghum, pearl, and finger millet, chickpea, pigeonpea, and
groundnut.

IFPRI —International Food Policy Resear ch Institute
1200 17 Street, N.W., Washington, DC 20036-3006, USA
E-mail: ifpri@cgnet.com

Research and dissemination of knowledge and information on alternative national and international
strategies and policies for meeting the needs of the developing world on a sustainable basis.

[IMI —International Irrigation Management I nstitute
P.O. Box 2075, Colombo, Sri Lanka
E-mail: iimi @cgnet.com

Research and related activities to improve water resource systems and irrigation management in
developing countries and support for the introduction of improved technologies, policies, and
management approaches.

IITA —International Institute of Tropical Agriculture
PMB 5320, Ibadan, Nigeria
E-mail: iita@cgnet.com

Research and rel ated activitiesto help sub-Saharan African countriesincrease food production on an
ecol ogi cally sustai nabl e basi sincluding thegeneticimprovement of cassava, maize, cowpea, soybean,
yam, and banana and plantain.

ILRI —International Livestock Research Institute
P.O. Box 30709, Nairobi, Kenya
E-mail: ilri@cgnet.com

Research and related activities to improve animal health, nutrition, and productivity on small-scale
farmsin devel oping countriesincluding characterizing and conserving thegenetic diversity of tropical
forages and livestock breeds.

| PGRI —International Plant Genetic Resour ces | nstitute
Vial delle Sette Chiese 142, 00145 Rome, Italy
E-mail: ipgri@cgnet.com

Research, training and information activities to support the conservation and use of agricultural and
forestry genetic resourcesworldwide, especially in devel oping countries. Special focuson bananaand
plantain and on important species not covered by other Centres.

|RRI —International Rice Research | nstitute
P.O. Box 933,1099 Manila, Philippines
E-mail: irri@cgnet.com

Research and related activitiesto generate and disseminate rice-rel ated knowledge and technol ogy of
short- and long-term environmental, social, and economic benefit and by hel ping to enhance national
rice research effortsin devel oping countries. continued next page
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ISNAR —International Servicefor National Agricultural Research
Addis Ababa, Ethiopia
E-mail: isnar@cgnet.com

Support for national agricultural research systemsthrough promoting appropriate policies, strategies
and funding, developing improved research management techniques, and disseminating relevant
information.

WARDA —West Africa Rice Development Association
01 B.P. 2551, Bouake 01, Cote d’ Ivoire
E-mail: warda@cgnet.com

Research and rel ated activitiesto increase the sustai nabl e productivity of rice-based cropping systems
in West Africa, especialy rice grown in mangrove swamps, inland valleys, upland conditions, and
under irrigation.
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Article 16 — International Plant Genetic Resources Networks

Networksareimportant platformsfor scientific
exchange, information sharing, technology
transfer, research collaboration, and for deter-
mining and sharing responsibilities for such
activities as collecting, conservation, distribu-
tion, evaluation, and genetic enhancement. By
establishing links among those involved in the
conservation, management, development and
utilization of PGRFA, networks can promote
exchange of materials on the basis of mutualy
agreed terms and enhance the utilization of
germplasm. In addition, they can serveto help
set priorities for action, develop policy, and
provide means whereby crop-specific and re-
gional viewscan beconveyedtovariousorgani-
zations and institutions. Both the GPA (see
Priority Activity Area16) andthe Treaty recog-
nizetheimportanceof networksasmechanisms
for implementation of their objectives. It is
important to note that thisrefersto all PGRFA,
and not only those listed in Annex .

For the purpose of this Guide, emphasis
has been placed on three types of networks
identified in the GPA: crop-based networks,
regional networks, and thematic networks.

Crop Networks—Asan early category of
plant genetic resources networks, crop-based
networksareoftenstrongly user oriented. Breed-
ersandresearchersmay play acentral rolealong
with plant genetic resources managers, and the
conservation of germplasm is achieved in con-
junction with its utilization, as plant genetic
resources are often instrumental in increasing
productivity. These networkstend to focusless
on policy aspects, although the exchange of
germplasm may be an important activity. For
the purpose of the current study, seed networks
areal sodescribedwithinthiscategory, although
they could also be considered thematic net-
works.

* Thelnternationa Network for Bamboo
and Rattan (INBAR).

+ World Beta Network.

» Coconut Genetic Resources Network

(COGENT).

* International Barley Genetic Resources
Network.

* International Rice Genetic Resources
Network.

* Asian Network for Sweet Potato Ge-
netic Resources (ANSWER).

» Forest Seed Research Network on Han-
dling and Storage of Recalcitrant and
Intermediate Tropical Tree Seed.

* Global experiment on in vitro slow
growth of sweet potatoes.

Regional Networ ks — Regiona plant ge-
netic resource networksplay amajor roleinthe
conservation and to some extent in the utiliza-
tion of plant genetic resources, as is apparent
fromtheir objectives. They tendtofocusprima-
rily on conservation; genebanks and plant ge-
netic resources collection holderstake acentral
position. Within the framework of conserva-
tion, these networks often address many issues
featuring in the GPA and their agenda may
involve a wide array of activities concerning
collecting, regeneration, characterization, evalu-
ation and documentation of genetic resources,
as well as research, training, policy support to
governments, and public awareness-raising.
Many of the networks refer explicitly to the
GPA in their documentation.

Regional Committee for South East Asia
(RECSEA). Established in 1977,
RECSEA includes five countries.

European Cooperative Programmefor Crop
Genetic Resources Networks (ECP/
GR). Established in 1980, this network
isfully funded by its members.

West Asiaand North AfricaPlant Genetic
Resources Network (WANANET).

South Asia PGR Coordinators Network
(SAC); East-Asia PGR Network (EA-
NET).

European Forest Genetic Resources Pro-
gramme (EUFORGEN).

BananaResearch Network for Eastern and
Southern Africa (BARNESA).

Genetic Resources Network for Western
and Central Africa(GRENEWECA).
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M eso-American Network on Plant Genetic
Resources (REMERFI).

The Andean Network on Plant Genetic
resources (REDARFIT).

The Amazonian Network on Plant Genetic
Resources (TROPIGEN).

The North American Network on Plant
Genetic Resources (NORGEN).

Thematic Networks — This type of net-
work includes awide range of arrangementsto
address specific themes, which could poten-
tially be classified into numerous sub catego-
ries. Somethematic networks, such asthe West
African Farming Systems Research Network
and the Consortium for the Sustainable Devel-
opment of Andean Ecoregion (CONDESAN),
are heavily focused on sustai nability of ecosys-
tems, and often take an integrated approach,

combining conservationand devel opment goals,
and paying attention to all components and
integration level sof agro-ecosystemsandinter-
actions between these components. In some
cases, the focus of the network may be on
development and transfer of a particular tech-
nology, such asthe Technica Cooperation Net-
work on Plant Biotechnology in Latin America
and the Caribbean (REDBIO) or networks con-
cerned with sharing information. Others are
directly focused on aspects of biodiversity and
plant genetic resources, for example the South-
ern African Botanical Diversity Network and
the African Ethnobotany Network. Thematic
networks are sometimes characterised by a
strong field orientation or regional linkages
(e.g. CONDESAN). Policy aspects and public
awareness raising play an important role. The
background of these networks can be very di-
verse, however civil organisations (e.g. NGOs)
are often strongly represented.

16.1 Existingcooperationininternational plant geneticresour cesfor food and agricul-
ture networks will be encouraged or developed on the basis of existing arrange-
ments and consistent with the terms of this Treaty, so as to achieve as complete
cover age as possible of plant genetic resourcesfor food and agriculture.

Thewording of thisparagraphindicatesapolicy
decision of the Treaty negotiators to focus on
the building up of existing networksrather than
trying to set up a whole new set of networks.
Thisisof coursenot toruleout the possibility of
setting up new networks as and when they may
be required.

Not all networks are as successful as oth-
ers. Somefactorsthat may haveabearingonthe
efficiency and effectiveness of networks in-
clude:

* Financing—Networksareoftenfunded
as projects, receiving support for 3-4
year periods, which may bedifficult to
renew. Thiscan sometimes|ead to net-
works becoming inactive at the end of
theproject. A chronic problemremains
thedifficulty of ensuringresourcesover
time. Networksfunded by donorswithin
a project may choose to utilize the
project cycleto consciously “phase” its
evolution. Networks “evolve” con-
stantly, and the need for periodic inter-
nal reassessment can be worked into a
cycle of 3-4 years. The Asian Vegeta
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ble Research and Development Centre
(AVRDC) networksareplannedinthis
way, enabling the networks to provide
evidence of impacts at the appropriate
time. Inthissituationitisimportant for
supporterstoindicatewhether networks
will receive funding, under which con-
ditions, for which objectives, and po-
tentially for how long. Other model s of
financing include self-financing (for
example, the European Cooperative
Programmefor Crop Genetic Resources
Networks (ECP/GR)). Self-financing
may only be possible in mature net-
works, and in most developing coun-
tries the potential for complete self-
financing is limited.

» Balance of interests — Problems such
as domination of anetwork by donors,
or over centralization of the network,
can mean that theintended participants
have less say in the network activities.
Care must be taken to identify stake-
holders and beneficiaries of the net-
work in line with clear objectives, and
ensure that they have a voice in the



direction of the network and arolein
monitoringand/or evaluation. Thetrend
for those providing financial input to
have the greatest voicein thedirection
of the network should be balanced by
the understanding of the importance of
member ownership. Networks with a
strong feeling of ownership among
members often survive in the face of
financial limitations, through the con-
tributions of members in time and re-
sources. Likewise the balance of pub-
lic, private and civil sector involve-
ment should be kept in line with the
objectives of the network.

M anagement — Whether formal or in-
formal, the management of a network
iscritical toitseffectiveness. Theexist-
ence of alead country or lead institu-
tionwith clear comparative advantages
can provide anetwork with good man-
agement. Collective decisions on ma-
jor issues, such as future strategy,
workplans and budget, are also impor-
tant: for example, frequent steering
committee meetings, involving all net-
work members, may be needed to take
collective decisions on network activi-
ties and resource allocation. Frequent
technical coordination meetings can
also be important in developing
workplans and budgets for approval.
Clarity of focusand planning—Some
networksarestarted withagood deal of
promise but lacking a clear definition
of what they hopeto achieve. If objec-
tives are not clearly defined, it isim-
possible to ensure that participants are
included who wish to further these ob-
jectives. Networks need specific goals
in order to develop dynamic,
monitorabl e programmes, with distinct
targets that can be met, ensuring that
participantscanwork towardsthesame
ends and thereby increasing the poten-
tial for good participation and afeeling
of ownership.

Awareness of mutual interests—Itis
essential that membersof networksrec-
ognize their mutual interest, and that
the benefits are realized by all mem-
bers, to support complementary efforts
by thetotality of stakeholders: it needs
to be apparent to all membersthat their
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collective efforts will result in amore
efficient useof their limited humanand
physical resources.

Owner ship — Ownership in anetwork
is often determined through participa-
tion in important decisions, particu-
larly thoserelating to thedistribution of
funds. The question of ownership is
also closely linked to important ques-
tions of clarity of objectives and level
of participationinthenetworks, factors
for which in depth analysis would re-
quirefurther communication with peo-
pleinvolved in the networks.
Adaptability — Network organization
evolvesin response to diverse factors.
Networks need to be adaptable to be
sustainable. Networks need to plan for
change and evolution, monitor their
activities and reassess their goals.

Thefollowing steps are sometimes recom-
mended in order to strengthen networks and
their role in the implementation of the Treaty:

Encourage countries to complete the
inventory of networks, including rel-
evant thematic andin situ-oriented net-
works,

Endorsefurther assessment of the contri-
bution of existing networksto theimple-
mentation of the GPA and the Treaty,
including their effectiveness, possbly
through enhanced sub-regional -level ex-
amination of network issues, their func-
tions, and the communication and
synergies they provide, or could poten-
tidly provide, among different groups
working toward the conservation and
sustainable use of PGRFA, and further
examinationof thelinkagesandsynergies
among the different kinds of relevant
networks, bothwithinand between coun-
triesand regions,

Agreetothefurther devel opment of the
framework for internal evaluation of
networks, in collaboration with net-
works including identification of
“model” networks and production of
case studiesillustrating different types
of networks; and

Endorse formal collaboration with the
UNESCO Man and the Biosphere pro-
gramme.
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Box 18. International Networks for Plant Genetic Resources

The term “network” can refer to many different arrangements between people, institutions and
countries, both formal and informal, and awide range of definitions have been applied to agricultural
research networks. However, several common principles emerge from these definitions:

Voluntary membership;

Commongoal sto addresscompl ex problemsbetter solved by morethan oneindividual or institute;
“Multilateral” exchange (of research results, materials, information, technologies, etc.);
Participatory management; and

Benefits to members from collaboration.

However, aside from these common characteristics, networksthat contribute to the conservation and
sustainable use of PGRFA vary considerably in many ways, for example in their membership,
objectives, modus operandi, funding and organizational structure. An important aspect to take into
consideration isthe level of formality at which a network operates. This may depend not only on the
network’s age and stage of organizational development, but also on its function. The international
network of ex situ collections under the auspices of FAO, for example, is necessarily ahighly formal
network, whereas aworking group of scientistson atargeted technical subject may be ableto network
effectively for many years without aformal status.

Networks have the capacity to contribute to the implementation of the Treaty in the following ways:

* In Situ Conservation —Insitu conservation is addressed by many regional plant genetic resource
networks and by in situ-oriented networks such as the Man and the Biosphere world network of
biospherereserves. Thematic networksfocused on agroecol ogy and community devel opment may
also contribute by promoting sustainable agricultural practices and more diverse agricultura
ecosystems. Someregional and crop-based networks also addressin situ conservation. Ingeneral,
linkages between these different kinds of networks appear to leave considerable room for
improvement.

* Ex Situ Conservation — Ex situ conservation of plant genetic resources is addressed by the
international network of ex situ collections under the auspices of FAO, which includes the
collectionsof the CGIAR centresand COGENT. Many crop-based networksare closely involved
with linking and providing aglobal overview of ex situ collections, also providing a mechanism
for testing and further development of new materials. Regional plant genetic resources networks
a so contribute to the ex situ conservation of plant genetic resources, and often link partners that
manage large PGRFA collections. The role of the international network of botanic gardensin
conserving crop plant genetic resourcesisalso well recognised although the GPA noted that their
implementation needs to be strengthened.

» Utilization of PGRFA — Crop-based networksare generally strongly focused on the utilization of
plant geneti c resourcesand cooperativetesting and devel opment of improved materials. They often
contributeto genetic enhancement of thecrop and in many casesto base-broadening efforts. While
crop devel opment (breeding) and conservation need not be contradictory objectives, it may not be
taken for granted that the presence of acrop network impliesa contribution to the conservation or
sustainable use of the crop’s genepool. Regional plant genetic resource networks, as well asthe
networkson under-utilized cropsand medi cinal species, contributeto promoting the devel opment
and commercialization of under-utilized cropsand species, aswell asdevel oping new marketsfor
local varietiesand “ diversity rich” products. Inaddition, seed networksareimportant in supporting
seed production and distribution.

» Exchange of Information — Information exchange is one of the most important functions of all
networks, and the harmoni zation of databasesand information systems, aswell asbuilding capacity for
electronic communications, should be recognised asamajor priority. The System-wide Information
Network for Genetic Resources (SINGER), the World Information and Early Warning System on
PGRFA (WIEWS), and the European Central Crop Databases are examples of globa and regional
networkswhich link activities of network partnersin the area of information exchange.
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16.2 The Contracting Partieswill encourage, as appropriate, all relevant institutions,
includinggover nmental, private, non-gover nmental, r esear ch, breedingand other
institutions, to participatein theinternational networks.

Asstatedin Article 16.1, thegoal of thisprovi- determine what constitutes “encouragement”,
sion is to achieve as complete coverage as thisarticle nevertheless acknowledgesthe role
possibleof PGRFA. Thisrequirestheparticipa-  that partiestothe Treaty havein building strong
tion of alarge variety of actors as listed. and comprehensive networks.

Whileno set obligationsareimposed, |eav-
ing the Contracting Partieswith awide scopeto
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Article 17

Article 17— The Global Information System on Plant Genetic
Resources for Food and Agriculture

An effective global information system on
PGRFA, their conservation both in situ and ex
situ, and waysin which they can be sustainably
utilized, is an essential supporting component
for the Treaty. At present, many of theworld's
PGRFA are insufficiently and/or poorly docu-
mented in relation to what should be known
about them for optimal conservation, access
and use. Documentation of wild relatives of
crops and on-farm genetic resources located in
situ is particularly poor. Information is also
poorly distributed among countries. Proper docu-
mentation of plant genetic resources and ex-
change of information on those resources can

not only be used to assist conservation efforts,
but al soto guideand assi st utilization of PGRFA
andin adding valuetothem. Themost effective
way of gathering and exchanging of informa-
tion isthrough networking cooperation among
countries.

Building on Article 13.2(a), which stated
that the benefitsarising from the use of PGRFA
shall be shared fairly and equitably through an
exchange of information mechanism, Article
17 provides for the creation of a Global Infor-
mation System on PGRFA.

17.1 The Contracting Parties shall cooperate to develop and strengthen a global
information system to facilitate the exchange of information, based on existing
infor mation systems, on scientific, technical and environmental matter srelated to
plant genetic resour ces for food and agriculture, with the expectation that such
exchange of information will contribute to the sharing of benefits by making
information on plant genetic resources for food and agriculture available to all
Contracting Parties. In developing the Global Information System, cooper ation
will besought with the Clearing House M echanism of the Convention on Biological

Diversity.

Article 17.1 requires Contracting Partiesto de-
velop and strengthen aGlobal Information Sys-
temtofacilitate the exchange of information on
scientific, technical and environmental matters
related to PGRFA, with the expectation that
such exchangeof informationwill contributeto
the sharing of benefits.

While little substantive content is man-
dated by the Treaty, Article 13.2(a) states that
the Globa Information System will include
information about the PGRFA under the multi-
lateral system, including “catalogues and in-
ventories, information on technologies, results
of technical, scientific and socio-economic re-
search, including characterization, evaluation
and utilization”.

The Global Information System to be“de-
veloped and strengthened” isto build on exist-
ing information systems. One such existing

system is the World Information and Early
Warning System on Plant Genetic Resources
for Foodand Agriculture(WIEWS), established
by the FAO. Other databases on PGRFA are
operated by other international, regiona and
national institutions, such as the CGIAR Sys-
tem-wide Information Network for Genetic
Resources (SINGER) (see Box 19).

The Article also makes an explicit link to
the Clearing House Mechanism established by
Article 18 of the CBD to ensurethat all govern-
ments have access to the information and tech-
nologiesthey needfor their work onbiodiversity.
The Clearing House has as its mission the pro-
motion and facilitation of technical and scien-
tific cooperation, withinand between countries;
the development of a global mechanism for
exchanging and integrating information on
biodiversity; and the devel opment of the neces-
sary human and technological network.
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17.2 Based on natification by the Contracting Parties, early warning should be pro-
vided about hazards that threaten the efficient maintenance of plant genetic
resour ces for food and agriculture, with a view to safeguarding the material.

Article 17.2 states that the Global Information
System should also provide for early warning,
based on notification by the Contracting Par-
ties, to warn against threats against the efficient
maintenance of PGRFA.

The existing WIEWS established by the
FAOalready containsapreliminary Early Warn-

ing System on Genetic Erosion. The scope of
the information covered by WIEWS is cur-
rently being expandedtoincludethe Seed Infor-
mation System developed by FAOinthe1970's
and an Early Warning System for Monitoring
Plant Genetic Erosion (presently in a design
phase) (see Box 19).

17.3 The Contracting Parties shall cooperate with the Commission on Genetic Re-
sources for Food and Agriculture of the FAO in its periodic reassessment of the
state of the world’s plant genetic resources for food and agriculturein order to
facilitatetheupdating of therolling Global Plan of Actionreferredtoin Article 14.

The first Report on the State of the World's
Plant Genetic Resources (see Box 15) was pre-
pared by an international secretariat located in
FAQ, through a participatory, country-driven
process. The Report assessed the state of plant
genetic diversity, and capacitiesat thelocal and
global levelsfor in situand ex situ management,
conservation and utilization of plant genetic
resources. It was presented to the Fourth Inter-
national Technical ConferenceheldinLeipzig,
Germany, in June 1996. The Report was the
scientificandtechnical baselinefor theprepara-
tion of the GPA endorsed by the Leipzig Con-
ference. This paragraph indicatesthat asimilar
process should be followed for future updating
of the rolling GPA.
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The rolling GPA itself forms an essential
supporting component for the Treaty. It pro-
vides an agreed technical framework for both
national andinternational action. The GPA was
acooperativeeffort of al countries, put together
from the inputs of all countries in a highly
participatory manner. Article 17.3 seeksto en-
surethe continuation of this cooperative effort.
Asthe GPA isa supporting component for the
Treaty, rather than one of its intrinsic compo-
nents, responsibility for the preparation of up-
datesliesnot withthe Governing Body, but with
the FAO CGRFA. The Contracting Parties are
required to cooperate with the Commission to
ensure that the updating process remains well
coordinatedwiththeTreaty’ sGoverning Body..
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Box 19. World Information and Early Warning System (WIEWS)

Article 17 of the Treaty requires Contracting Parties to cooperate to develop and strengthen a global
information systemand providesthat early warning should be provided about hazardsthat threatenthe
efficient maintenance of PGRFA, as one of the supporting components for the Treaty. WIEWSwas
established by FAO as a world-wide dynamic mechanism to foster information exchange among
Member Countries, by gathering and disseminating information on PGRFA, and as an instrument to
assistintheperiodicassessment of thestateof theworld’ SPGRFA. Thesystemwasset upinconformity
with Articles 7.1(e) and () of the International Undertaking, and in accordance with the recommen-
dations of the Commission on Plant Genetic Resourcesfor Food and Agriculture (now the CGRFA).

WIEWS presently consists of:

e anumber of relational databases, resulting from direct contributionsfrom Member Countriesand
from datacollating activities, including:

0 aCountry Profilesdatabase;

o0 theExsituCollectiondatabase, containing summary recordsof plant genetic resourceholdings
(morethan 5 million accessions bel onging to morethan 18,000 species) reported by morethan
1,500 national, regional or international genebanks,

0 thePGRFA and Seed Laws and Regulations database (70 countries);

o0 theWorld List of Seed Sources database (approx. 8,000 entries from 150 countries); and

o thelListof Crop Varieties database (about 65,000 varieties from 1,249 cultivated crops).

* aGloba Network of Country Correspondents on PGRFA Information Exchange, officially
nominated by the Governments; and
e arepository directory of documents and proceedings related to:

the activities of the Global Network on PGRFA Information Exchange;

the Early Warning System on Genetic Erosion;

the GPA; and

computerizedlinkswithalargenumber of national andinternational PGRFA databaseswhich
provide information on their activities and collections.

O O 0o

The scope of theinformation covered by the System is currently being expanded to include the Seed
Information System developed by FAQ in the 1970’ s and an Early Warning System for Monitoring
Plant Genetic Erosion (presently in adesign phase).

Other databaseson PGRFA areoperated by other international, regional and national institutions, such
asthe CGIAR System-wide Information Network for Genetic Resources (SINGER). There are plans
to enhance the linkages among such existing databases.
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Article 18

PART VI — FINANCIAL RESOURCES

Article 18 — Financial Resources

Article 18 of the Treaty providesfor theimple-
mentation by the Contracting Parties of afund-
ingstrategy for theimplementationof the Treaty .
It isimportant to note that the funding strategy
is not an actual fund or financial mechanism
(although the establishment of an “appropriate
mechanism such as a Trust account for receiv-
ingfunds’ isenvisaged under Article19). These
provisionsareentirely different from, andinno
way connected to the financial mechanism es-
tablished under Article 21 of the CBD —arole

now permanently assigned to the Global Envi-
ronmental Facility. Unlike CBD Avrticle 20, the
Article does not place any obligation on Con-
tracting Partiesto providenew funds. Thefund-
ing strategy is rather an agreed strategy for
mobilizingfundsprimarily fromexisting sources
and through existing channels, though it will
also cover financia resources provided for in
the Treaty itself, such as the mandatory and
voluntary payments to be made under Article
13.2(d)(ii).

18.1 The Contracting Parties undertake to implement a funding strategy for the
implementation of this Treaty in accordance with the provisions of this Article.

Article 18.1 requires Contracting Parties to
implement afunding strategy for theimplemen-
tation of the Treaty in accordance with the
provisions of this Article. The actual adoption,
and periodic revision, of thefunding strategy is
theresponsibility of the Governing Body under
Article 19. This paragraph indicates that the
Contracting Parties, severally and jointly, un-
dertake to implement the funding strategy as

adopted by the Governing Body. As we shall
see, this may entail taking stances in other
funding forums to ensure that the conservation
and sustainable utilization of plant genetic re-
sourcesfor food and agriculture are adequately
funded. It may also include cooperating in the
establishment and operation of other funding
mechanisms, such as the new Global Crop Di-
versity Trust (see Box 20).

18.2 The objectives of the funding strategy shall be to enhance the availability,
transpar ency, efficiency and effectivenessof the provision of financial r esour cesto
implement activitiesunder this Treaty.

Besides enhancing the availability of financial
resources, Article 18.2 makes it clear that the
funding strategy must also seek to enhance the
transparency, efficiency and effectiveness of
the provision of those resources. Transparency
referstotheconcern of countriesthat themecha-
nismsfor the allocation and provision of finan-
cia resources do not operate behind closed
doors, but take their funding decisions in a
transparent and accountablemanner. Efficiency

and effectivenessrefer to theprovision of finan-
cia resources aswell astheir use.

The financial resources are to be used to
implement activities under the Treaty. For the
most part, thesewould obviously includeactivi-
tiesunder Articles5, 6,7, 8,14, 16 and 17 of the
Treaty, although the Treaty’ s supporting com-
ponentscould also betargeted. Thebalancewill
of course befor the Governing Body to decide.

18.3 In order to mobilize funding for priority activities, plans and programmes, in
particular in developing countriesand countrieswith economiesintransition, and
taking the Global Plan of Action into account, the Gover ning Body shall periodi-
cally establish a target for such funding.

Asnoted above, itisthe Governing Body that is
to adopt the funding strategy under Article 19,

and Article 18.3 makesit clear that the Govern-
ing Body isalsoto periodically establishtargets
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for funding under the strategy. The Treaty does
not specify the criteria for establishing such
targets; however, ingiving thedecision-making
role to the Governing Body it requires that the
decision take into account the rolling GPA,
presumably necessitating some recognitions of
priority activity areas established through the

18.4 Pursuant to thisfunding strategy:

GPA processes. It must be assumed by this
reference that the Parties expect the GPA, as
periodically revised, toprovideanagreed scien-
tificandtechnical framework for financial deci-
sions (asit doesfor other national and interna-
tional action in the area of plant genetic re-
sources conservation and sustainable use.)

(a) The Contracting Parties shall take the necessary and appropriate measureswithin
the Governing Bodies of relevant international mechanisms, funds and bodies to
ensureduepriority and attention totheeffectiveallocation of predictableand agr eed
resour ces for the implementation of plansand programmes under this Treaty.

Paragraph (@) obliges Contracting Parties to
actively seek support within “relevant interna-
tional mechanisms, fundsand bodies’ to ensure
that the proper priority and attentionisgivenin
those forums to the “effective allocation of
predictable and agreed resources’. The para
graph does not identify what those “relevant
international mechanisms, funds and bodies”
are. However, they may include, for example,
the Global Environment Facility (GEF), the
Global Crop Diversity Trust, the CGIAR and
the World Bank.

The GEF, now permanently established as
the Financial Mechanism of the CBD, specifi-
caly listsagricultural Biological Diversity asa
focal area. Under its operational strategy, how-
ever, the use of GEF resourcesfor biodiversity
projects must to conform to the guidance re-
ceived from the Conference of Parties to the
CBD. Recent decisions by the GEF Council in
response to decisions taken by the Conference
of the Parties to the CBD, call for direct refer-
ence to the Revised Undertaking (Treaty), as
well as the GPA, in the GEF operational pro-
gramme on conservation and sustai nabl e use of
biological diversity important to agriculture,
and note the importance of collaboration with
FAO and other institutionsworking inthe field
of agriculture.

The Globa Crop Diversity Trust is now
being set up to provide endowment and other

funds to support ex situ collections of PGRFA
(see Box 20). Other “relevant international
mechanisms, fundsand bodies’ would presum-
ably include the CGIAR, the importance of
whose activities is emphasized in the Treaty
(see Article 15 in particular), as well as the
World Bank, regional development banks, etc.

Use of the terms “agreed” and “predict-
able” mean that the financing should be agreed
between the recipient countries and the financ-
ing mechanisms, and that the funds should be
allocated in such away asto allow the recipient
to make plansfor the disbursement of thefunds
and to rely upon the timeliness of delivery (i.e.
annual, biennia and so on).

It is important to note that the obligation
being undertaken by the Contracting Partiesis
not one of ensuring the effective alocation of
predictable and agreed resources. It is merely
the obligation to ensure that “due priority and
attention” isgiven to all ocating such resources.
Thenegotiatorsmadeit clear that they could not
bind themselves further than this, because each
of these bodies has its own governance deter-
mining the body’s respective priorities and
budget allocation. However it does mean that
Contracting Parties to the Treaty have bound
themselves to make sure that funding for the
Treaty is not overlooked by the appropriate
funding bodiesand that the Treaty activitiesare
appropriately prioritized.

(b) Theextent towhich Contracting Partiesthat aredeveloping countriesand Contr act-
ing Parties with economies in transition will effectively implement their commit-
mentsunder this Treaty will depend on the effective allocation, particularly by the
developed country Parties, of theresourcesreferred toin thisArticle. Contracting
Parties that are developing countries and Contracting Parties with economies in
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transition will accord due priority in their own plans and programmesto building
capacity in plant genetic resour cesfor food and agriculture.

Thisparagraphreflectstheprovisionsof Article
20.4 of the CBD. In the case of the Convention,
the developing countries were referring to the
commitments for new and additional financial
resources to enable developing countries to
meet the agreed full incremental costs to them
of implementing measuresto fulfil their obliga-
tions under the CBD and to benefit from its
provisions. Inthepresent paragraphof the Treaty,
the reference isto the outcome of the efforts of
the developed countries, in particular, in mobi-

lizing financial resources, both through the
mechanisms referred to in the preceding para-
graph and through their own bilateral and re-
gional assistance programmes. Developing
countriesand countrieswith economiesintran-
sition, ontheother hand, areto giveduepriority
in their plans and programmes to the capacity-
building in PGRFA. In so doing, this Article
reinforces the commitments set out in Articles
5, 6, 7 and 13.2(c).

(c) TheContracting Partiesthat aredeveloped countriesalso provide, and Contracting
Parties that are developing countries and Contracting Parties with economies in
transition avail themselves of, financial resources for the implementation of this
Treaty through bilater al and regional and multilater al channels. Such channelsshall
include the mechanism referred toin Article 19.3f.

Thewording of thisparagraphisexpressed asa
description, rather than a commitment. The
effect of the provision is thus to signify that
existing, and future, flows of financial assist-
ance using bilateral, regional and multilateral
channels form a part of the funding strategy.
These also include the *appropriate mecha

nism” to be set up by the Governing Body under
Article 19.3(f) to receive financial resources
accruing to it for the purpose of implementing
the Treaty, including of course the monetary
and other benefitsarising from commercializa-
tion under Article 13.2(d)(ii), and voluntary
resources made available under Article 13.6.

(d) Each Contracting Party agrees to undertake, and provide financial resour ces for
national activitiesfor the conser vation and sustainableuseof plant geneticresour ces
for food and agriculture in accordance with its national capabilities and financial
resour ces. The financial resources provided shall not be used to ends inconsistent
withthisTreaty, in particular in areasrelated tointer national tradein commaodities.

This paragraph states that each Contracting
Party will carry out national activities for the
conservation and sustainable use of PGRFA
and will be responsible for the financing of
those national activities. The national activities
referredtoareprimarily thoselistedin Article5,
6 and 7. While the wording does not explicitly
gualify thosenational activitiesasbeingitsown
national activities, itisclear that thisiswhat is
meant. The paragraph is thus supportive of the
obligationsinArticles5,6and 7. Theobligation
undertaken hereisaso qualified. Itisqualified
inthat it does not refer to al national activities
as set out in the Treaty, but merely to national
activities. It is aso qualified by the limitation
“inaccordancewithitsnational capabilitiesand
financia resources’. The Contracting Parties
have an obligation to carry national activities,
but only to theextent of their national scientific,

technical, financial and human resources. Sub-
ject to that limitation, each Contracting Party
must make its best efforts to meet the goal that
isset. The paragraph falls under the heading of
“financial resources’ and the accent is thus on
theresponsibility of each Contracting Party for
the financing of its own national activities.

The final sentence of the paragraph states
that that thefinancial resourcesprovided arenot
to be used towards ends that are inconsistent
withtheprovisionsof the Treaty, particularly in
areasrelated to international tradein commodi-
ties. Theintended purpose of this sentenceisto
prevent Contracting Partiesfrom providing sub-
sidiesand other support measuresto agriculture
that arenot really for the purpose of implement-
ing the Treaty, so much as for subsidizing
agricultural production and in particular agri-
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cultural exports, and thus distorting trade pat-
terns. The provision mirrors a similar caveat

expressed in the expression “fair agricultural
policies’ in Article 6.2(a).

(e) TheContracting Partiesagreethat thefinancial benefitsarising from Article 13.2d

are part of thefunding strategy.

As examined above, Article 13.2(d) addresses
the sharing of benefitsfromthecommerciaiza-
tion of PGRFA covered by the multilateral
system. As can be expected, the financial ben-
efits arising from that mechanism are to form

part of thefunding strategy. It isto be noted that
the reference is to the entire Article 13.2(d),
although the reference to financial benefitsre-
fers primarily to the mandatory and voluntary
payments to be made under Article 13.2(d)(ii).

(f) Voluntary contributions may also be provided by Contracting Parties, the private
sector, taking into account the provisionsof Article 13, non-gover nmental or ganisa-
tionsand other sour ces. TheContracting Partiesagr eethat theGover ning Body shall
consider modalities of a strategy to promote such contributions.

These voluntary contributions appear to in-
clude:

» contributionsin respect of commercial
benefit-sharing from material where
no restrictions are put on its further
availability for research and breeding
(see Article 13.2(d));

« voluntary contributions from the food
industry (see Article 13.6); and
» al other voluntary contributions

The Governing Body isto consider how to
promote such voluntary contributions.

18,5 TheContracting Partiesagreethat priority will begiven totheimplementation of
agreed plans and programmes for farmersin developing countries, especially in
least developed countries, and in countries with economies in transition, who
conserve and sustainably utilize plant genetic resour cesfor food and agriculture.

BuildingonArticle18.3, Article 18.5 statesthat
priority will be given to the implementation of
agreed plans and programmes for farmers who
conserve and sustainably utilize PGRFA, par-
ticularly in developing countries, least devel-
oped countries, and in countries with econo-
mies in transition. Note that this priority for
funding is consistent with the statement in
Art.13.3 on sharing benefits arising from the
use of PGRFA under the Multilateral System.

Consistent, with therest of the Treaty, this
Article acknowledgesthe contribution of farm-
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ersin their conservation and sustainable use of
PGRFA, and the need to promote and support
future contributions of farmers. The reference
to “agreed” plans and programmes appears to
mean that the plans and programmes will have
to be agreed with the recipient countries them-
selves and with the full participation of both
farmersand breeders. It may also in part consti-
tutean obliguereferencetotheagreed plansand
programmes set out in the rolling GPA.
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Box 20. Global Crop Diversity Trust

Article5.1(e) of the Treaty providesthat Contracting Partiesshall, asappropriate, cooperateto promote
the devel opment of an efficient and sustai nabl e system of ex situ conservation. Article 18 providesfor
afunding strategy for theimplementation of the Treaty. Priority Activity Area5 of the GPA calls, inter
alia for appropriate financial support to be provided for sustaining existing ex situ collections.

As astep to implement the above, FAO and the CGIAR Centres, in particular through IPGRI, have
promoted the establishment of an endowment fund, to be known asthe Global Crop Diversity Trust,
to provide fundsin perpetuity to support the long-term conservation of the ex situ germplasm, and to
ensurethe conservation and availability of the plant genetic resources of greatest importanceto global
food security and sustainable agriculture. The Trust will, in particular, support the maintenance of
eligible PGRFA that meets agreed standards of management and availability, and support the
upgrading of collections and other providers of services needed to maintain them, so that they may
become eligible for maintenance grants, with the objective of promoting an efficient goal-oriented,
economically efficient and sustainable global system of ex situ conservation in accordance with the
GPA. The Trust has been set up as an independent international fund, with its own Executive Board.
It will, however, operate within the framework of the Treaty, will form an essential element of the
Treaty’ s funding strategy, and will receive overall policy guidance from the Governing Body of the
Treaty. The Executive Board will be composed of members nominated by the Governing Body of the
Treaty and by the donors of funds (Donors' Council) aswell asFAO and the CGIAR. Therewill also
beaDonors Council that will providefinancial management oversight over theactivitiesof the Trust.
It isenvisaged that the Trust will enter into arelationship agreement with the Governing Body of the
Treaty.

The Agreement establishing the Trust entered into force on 21 October 2004 and the Trust has
accordingly now been formally set up and indeed has already started fund disbursement. Pending the
first session of the Governing Body of the Treaty, thefunctionsof theExecutiveBoardarebeing carried
out by an Interim Panel of Eminent Experts.
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Article 19

PART VIl — INSTITUTIONAL PROVISIONS

Article 19 — Governing Body

Article19isbasically self-explanatory. It estab-
lishes the Treaty’s highest organ: the Govern-
ing Body. The Governing Body is to be com-
posed of representativesof all Contracting Par-
ties to the Treaty. In addition, observers and
non-governmental organizations may attend
sessions of the Governing Body. Itsbasic func-
tion isto steer and supervise the entire process

of implementing and further developing the
Treaty. Given thefact that certainissuesunder
the Treaty have not yet been fully resolved,
particularly with respect to the operation of the
Multilateral System, the decision-making role
of the Governing Body will be particularly
important.

19.1 A GoverningBody for thisTreaty ishereby established, composed of all Contr act-

ing Parties.

The Governing Body is to be composed of all
Contracting Parties. Thereisno provisioninthe
Treaty for the establishment of an executive
body of restricted membership to guide the
implementation of the Treaty during inter-
sessional periods, although to some extent the
Bureau to be established under Article 19.11
may perform that task. The Governing Body
will have important decisionsto take at itsfirst
meeting, including

» Determinethe level, form and manner
of payment to be made for commer-
ciaization (Article 13.2(d)(ii));

* Consider relevant policy and criteria
for specific assistanceunder the agreed

funding strategy established under Ar-
ticle 18 (Article 13.4);

* Adopt the funding strategy for theim-
plementation of the Treaty (Article
19.3(c)); and

» Consider and approve procedures and
operational mechanisms to promote
compliance with the Treaty and ad-
dress issues of non-compliance (Arti-
cle 21).

Sinceonly Contracting Partieswill beable
to participate in this first meeting, many coun-
trieswill probably seek to speed up their ratifi-
cation procedures to ensure that they arein a
position to take part init.

19.2 All decisions of the Governing Body shall be taken by consensus unless by
consensusanother method of arrivingat adecision on certain measur esisreached,
except that consensus shall alwaysberequired in relation to Articles 23 and 24.

Article 19.2 specifiesthat decisionsof the Gov-
erning Body areto beadopted by consensusand
not by voting. Consensus, inthiscontext, means
that the decision istaken without any Contract-
ing Party expressing its opposition to the deci-
sion or refusing to join in the consensus. In
effect it gives each Contracting Party a veto
over the decisions of the Governing Body. In
practice, many Contracting Parties may not be
entirely happy with a potential decision of the
Governing Body but may not wish to stand in
theway of aconsensusand exercisetheir rights
of veto over that decision. While stressing the
general requirement for consensusin decision-
making, the Article does allow for the Govern-
ing Body to decide that some matters may be

decided by another method of decision-making,
presumably somethinglessthan consensus, pro-
vided that the decision to resort to that other
method of decision-making is itself made by
consensus. Such modified methodsof decision-
making, however, cannot beappliedtotheadop-
tion of amendmentstothe Treaty (Article23) or
itsannexes(Article24), whicharedeemedtobe
of such importance that they require consensus
at al times.

M ost treaties seek to promote consensusin
decision-making. The Treaty is consistent with
the approach of the CBD, for example, which
providesthat the rules of procedure of the Con-
ference of Parties (COP) to the Convention
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must be adopted by consensus: the detailed
rules on decision making are then set out in the
rules of procedure. The Rules of Procedure
adopted by the COP to the CBD include some
elements that, as of this writing, have never
been able to be resolved, and remain bracketed
13yearsafter the Convention entered intoforce
(CBD Rulesof Procedure Article40). Asthese
rulesstand (withbracketedtext still unadopted),
COP decisions on al matters of substance may
only be taken by consensus. The only non-
consensus mechanismsinthe CBD relateto the
adoption of amendments (Article 29) and an-
nexes (Article 30), which may occur by vote of
two-thirds of the parties present and voting, but
are not binding on Partiesthat do not wish to be
bound (countries that do not ratify the amend-
ment, or those that submit anotification regard-
ing the annex, pursuant to Article 30.).

The Governing Body of the Treaty could
also develop and adopt rules of procedure that
would allow for decision-making by majority
or supermajority votein certain circumstances.
In practice, the negotiatorshave alwaysworked
by consensus in drawing up the Treaty in the
first place. And some of the decisions to be

taken by the Governing Body are so important
that all Contracting Parties must be on board if
the decisions are to have any meaning. During
the latter part of the negotiations, some coun-
tries tried to draw up alist of important deci-
sionsthat would alwaysrequireconsensus. This
became solong, that the attempt waseventually
abandoned. Amendments to the Treaty itself
and to the Annexesto the Treaty, and in thelist
of crops covered by the Multilateral System in
Annex |, were of particular concern to certain
countries, who wished toretain veto rights over
any changes to the list that would threaten the
overall balance of the System.

Onthepositiveside, the consensusprocess
is often preferable as a standard method of
working in multilateral forums because voting
on issues can divide membership and leave
certain parties feeling unheard. Reaching con-
sensus may raise also levels of commitment by
group members because everyone is agreeing
onasolution. Moreover, partiesaremorelikely
to implement decisions they accept, and con-
sensus makes acceptance morelikely. The con-
sensus-building process, however, requirestime
and discipline.

19.3 Thefunctionsof the Gover ning Body shall beto promotethefull implementation
of this Treaty, keeping in view its objectives, and, in particular, to:

(a) providepolicy direction and guidanceto monitor, and adopt such recommendations
as necessary for the implementation of this Treaty and, in particular, for the

oper ation of the Multilateral System;

The general function of the Governing Body is
to promote the implementation of the Treaty,
andinessenceto promotetheachievement of its
objectives. Insodoingitwill needtogivepolicy
direction and guidance, and to adopt decisions.
Since anumber of mattersrelated in particular
totheoperation of the Multilateral System have
been left unresolved in the Treaty, perhaps the

most important matters in the immediate term
will relate to that particular subject area. For
example, the Governing Body will need to
decide on the level, form and manner of pay-
ment to be made under Article 13.2(d)(ii) and
indeed on the whole standard MTA. Other im-
portant matterswill relateto the adoption of the
funding strategy.

(b) adopt plans and programmesfor the implementation of this Treaty;

(c) adopt, at its first session, and periodically review the funding strategy for the
implementation of this Treaty, in accordance with the provisions of Article 18;

The provisions of paragraph (b) require no
commentary. The adoption under paragraph (c)
of thefunding strategy for the Treaty will be of
particularimportance, particularly fromthepoint
of view of the confidence of developing coun-
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tries in the effectiveness of the benefit sharing
provisions of the Treaty and the willingness of
donors to provide the required financial re-
sources. In this context, it is likely that the
Governing Body will be asked to enter into a



relationship agreement with the new Global
Crop Diversity Trust under thisagendaheading
atitsfirst meeting. Itisenvisaged that the Trust,

(d) adopt the budget of this Treaty;

The budget of the Treaty will probably refer at
least initialy to operational costs of meetings
and secretariat.

Article 19

whichwill provide endowment and other funds
for ex situ collections, will be an element of the
funding strategy.

(e) consider and establish subject to theavailability of necessary funds such subsidiary
bodies as may be necessary, and their respective mandates and composition;

No provisionismade under the Treaty itself for
the establishment of subsidiary bodies, such as
the Subsidiary Body on Scientific, Technical
and Technological Advice established under
Article 25 of the CBD. The Governing Body is
thus given a free hand in deciding on such

subsidiary bodies, if any, that it considers nec-
essary. The Governing Body will need to have
a report before it on the availability of the
necessary funds before it takes any decision to
establish any such bodies.

(f) establish, as needed, an appropriate mechanism, such as a Trust Account, for
recelving and utilizing financial resources that will accrue to it for purposes of

implementing this Treaty;

Thisprovisionisthenearest the Treaty comesto
establishing a financial mechanism. Basicaly
this will probably take the form of a Trust
Account established under the Financial Regu-

lations of FA O, to receive the commercial ben-
efit sharing paymentsunder Article 13.2(d) and
various voluntary contributions.

(g) establish and maintain cooperation with other relevant inter national or ganizations
and treaty bodies, including in particular the Conference of the Parties to the
Convention on Biological Diversity, on matters covered by this Treaty, including
their participation in the funding strategy;

The Governing Body will need to establish
relations and cooperate with a number of other
bodies dealing with PGRFA. This provision
singlesout the Conferenceof Partiestothe CBD
as a prime example. Indeed Article 1.2 of the
Treaty makes it clear from the outset that the

objectivesof the Treaty canonly beachieved by
closely linking the Treaty tothe CBD aswell as
to FAO. Relations will aso need to be estab-
lishedwiththenew Global Crop Diversity Trust,
for which the Governing Body will be asked to
provide overall policy guidance.

(h) consider and adopt, asrequired, amendmentstothisTreaty, in accordancewith the

provisions of Article 23;

(i) consider and adopt, asrequired, amendmentsto annexesto this Treaty, in accord-

ance with the provisions of Article 24;

The adoption of both anendmentsto the Treaty
andtotheannexeswill requireconsensus. Given
the somewhat limited scope of the crops listed
inAnnex 1, many countrieswill belookingtoan

extension of that list as soon as possiblein the
light of experience with the operation of the
Treaty. The requirement of consensus, how-
ever, may slow down any such extension.
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(1) consider modalitiesof astrategy toencour agevoluntary contributions, in particular,

with referenceto Articles 13 and 18;

Thiswill be an important function of the Gov-
erning Body, giventhat confidenceintheTreaty,
particularly onthe part of developing countries,

will depend on effective flows of resources
being realized under the benefits sharing provi-
sions of the Treaty.

(k) perform such other functionsasmay benecessary for thefulfilment of theobj ectives

of this Treaty;

Thisisanormal catch-all provisionto befound
inmost international agreements. For example,
a number of Articles in the Treaty allow the
Governing Body to take specific action for
which no corresponding power is provided un-
der Article 19, other than thisgeneral provision.
These include:

* Article 11.4 — Provides for a built-in
review by the governing body to assess
progress on the measures to encourage
natural and legal persons under their

jurisdiction to include in the multilat-
eral systemthelisted PGRFA that they
hold;

e Articlel2.3(h) — In the absence of na-
tional legidation, set standards with
respect to accessto PGRFA foundinin
situ conditions; and

e Article12.4—The Governing Body is
to adopt astandard M TA to providefor
facilitated access in accordance with
Articles 12.2 and 12.3.

(1) takenote of relevant decisionsof the Confer ence of the Partiesto the Convention on
Biological Diversity and other relevant international organizations and treaty

bodies;

(m)inform, asappropriate, theConferenceof thePartiestothe Convention on Biological
Diversity and other relevant inter national or ganizationsand tr eaty bodiesof matters
regarding theimplementation of this Treaty; and

These provisions define the nature of the rela
tionship between the Governing Body of the
Treaty and the Conference of Parties to the
CBD, as well as other relevant international
organizations. The relationship is not one of
subordination; it is one of cooperation. The

Governing Body will take note of relevant deci-
sions in other bodies, and will in turn inform
them on matters regarding the implementation
of the Treaty. These governing bodiescan aso
decide to extend their cooperation to other ac-
tivities besides exchanging information.

(n) approvethetermsof agreementswith thel ARCsand other inter national institutions
under Article 15, and review and amend the MTA in Article 15.

Both matters are important matters to be de-
cided by the Governing Body. The ex situ col-
lections held by the IARCs are of vital impor-
tance to the success of the Treaty. The Treaty
cannot govern these collections directly, since
the IARCs have their own international legal
personality but are not States, and therefore
cannot becomebecomesPartiestothe Treaty in
their ownright. Under international law, atreaty
cannot impose obligations or rights on third
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parties without their consent. Thus the mecha-
nism of the signature of separate agreement
between the Governing Body and the IARCs
was chosen asameans of bringing those collec-
tions within the purview of the Treaty. Article
15.1(b) providesthat the MTA currently in use
by the IARCs under the in-trust agreements
with FAQ is to be amended by the Governing
Body, in consultation with the IARCs, not | ater
than its second regular session.



Article 19

19.4 Subject to Article 19.6, each Contracting Party shall have one vote and may be

represented at sessions of the Governing Body by a single delegate who may be
accompanied by an alternate, and by expertsand adviser s. Alter nates, expertsand
adviser smay takepartintheproceedingsof theGover ning Body but may not vote,

except in the case of their being duly authorized to substitute for the delegate.

Through Article 19.4, the Treaty adopts the
“one State, one vote” method, thereby ensuring
that each State has an equal say in the decision-
making process. This is a traditional rule of
international law derived from the principle of
sovereign equality. The only exception to this

ruleisin the case of regional economicintegra-
tion organizations, such as the European Com-
munity, which will exercise on matters within
their competence a number of votes equal to
their members that are Contracting Parties to
the Treaty.

19.5 TheUnited Nations, itsspecialized agenciesand thelnter national Atomic Ener gy

Agency, as well as any State not a Contracting Party to this Treaty, may be
represented as observers at sessions of the Governing Body. Any other body or
agency, whether gover nmental or non-gover nmental, qualifiedinfieldsrelatingto
conservation and sustainable use of plant genetic resour cesfor food and agricul-
ture, which hasinformed the Secr etary of itswish tober epr esented asan obser ver
at asession of the Gover ning Body, may beadmitted unlessat least onethird of the
Contracting Parties present object. Theadmission and participation of observers

shall be subject to the Rules of Procedure adopted by the Governing Body.

Identical to Article 23(5) of the CBD, this
Article deals with two distinct matters: the ad-
mission of observers, and (once admitted) their
right to participatein meetingsof theGoverning
Body. It empowers the Governing Body to
regul ate both the admi ssion and parti ci pation of
observersthroughtherulesof procedureadopted
in accordance with Article 19.7.

Certain basic rules regarding admission
are, however, already mentionedinthisArticle.
There are two distinct cases. The first case
includes institutions that, by their very nature,
have a right to participate and, therefore, are
ipso facto admitted. These include the United
Nations, its specialized agencies and any State
not a party to the Treaty. The second case
includes al other institutions, whether govern-

mental or not. These must submit to an admis-
sion procedure:

» quadlification in the field dealt with by
the Treaty;

* notification of the Secretariat that ob-
server statusis sought; and

» lack of objection on the part of at |east
1/3 of the Parties present at the particu-
lar meeting in question.

Thelast requirement indicatesthat thepro-
cedure does not grant blanket admission to all
future meetings. Instead, the second category
must reapply for observer status for all subse-
quent meetings. The Governing Body will also
haveto determine, onceadmitted, anobserver’s
right to participate in the meeting.

19.6 A Member Organizationof FAOthatisaContractingParty and themember states
of that Member Organization that are Contracting Parties shall exercise their
member ship rightsand fulfil their member ship obligationsin accor dance, mutatis
mutandis, with the Constitution and General Rules of FAO.

At present, only one Organisation meets the
criteria for coverage under this section. In
November 1991, the European Community (EC)
was admitted to membership of FAO asitsfirst
Member Organization. The admission of the
ECfollowed the adoption of amendmentstothe

FAQO's Constitution and General Rules, allow-
ing membership by regional economic integra-
tion organizationsto which their membershave
transferred jurisdiction over matters within the
purview of FAO. Since members countries of
the EC have transferred competence in certain
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areas involvement in those matters, including
theright to vote, must therefore be exercised by
the EC itself. Under the Constitution and Gen-
era Rules of FAO, a Member Organization of
FAQO exercises membership rights on an alter-
native basis with its member states that are
Member Nationsof FAO. That meansthat mem-
bership rights are exercised by the EC on mat-
terson which it has exclusive competence, and
by the individual Member States of the EC on
mattersthat remain within their exclusive com-
petence. Onmatterswherecompetenceisshared
between the EC and its Member States, both
may speak from the point of view of their own
competence, but only one or the other may

exercise the right to vote. The distribution of
competencesasbetweenthe EC anditsMember
States must be described in a notice to the
Director-General of FAO and circulated to all
Member Nations. More significantly, the EC
and its Member States are required to notify
FAQ, prior to any meeting of the Organization,
of the distribution of competences and of the
right to vote in respect of each item of the
agenda of the meeting. The present provision
requires that the same scheme of membership
should apply to membership by the EC and its
Member States in the Governing Body of the
Treaty.

19.7 The Governing Body shall adopt and amend, as required, its own Rules of
Procedur e and financial ruleswhich shall not be inconsistent with this Treaty.

The Treaty does not provide for the Governing
Body’s procedural and financial rules. Rather,
the Governing Body is given the responsibility
to createthoserulesitself. Asspecified in Arti-
cle 19.2, these are to be adopted by consensus.

Therulesof procedure cannot of course change
the rules applicable, for example, to the adop-
tion of anendmentstothe Treaty or itsannexes,
as that would be inconsistent with the provi-
sions of the Treaty.

19.8 Thepresenceof delegatesrepresentingamajority of the Contracting Partiesshall
be necessary to constitute a quorum at any session of the Governing Body.

The purpose of a quorum requirement is to
ensure that no decisions are taken without a
sufficient number of Parties present. Under
Article19.8, amajority (50 percent plusone) of
the current Parties constitutes a quorum at any
session of the Governing Body. Regional eco-

nomic integration organizations , such as the
EC, can count towards a quorum on matters
withintheir respectivedesignated competences,
to the extent of the number of votes that the
organization is entitled to exercise on those
matters.

19.9 The Governing Body shall hold regular sessions at least once every two years.
These sessions should, as far as possible, be held back-to-back with the regular
sessions of the Commission on Genetic Resour cesfor Food and Agriculture.

In order to fulfil its purpose, the Governing
Body needsto meet regularly. As noted above,
the Treaty is a dynamic instrument, and there
are a large number of matters on which the
policy direction and guidance of the Governing
Body will be required. However, as with other
issues, the Treaty leaves it to the Governing
Body to decide at what intervalsit should meet,
provided it is at least once every two years.

TheArticleencouragesthe Governing Body
to hold its regular sessions back-to-back with
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the regular sessions of the CGRFA. This is
because the CGRFA will retain some functions
of relevance to the Treaty such as the prepara-
tionof reportsonthestateof theworld' SPGRFA
and the updating of the rolling GPA. Ensuring
that the meetings are held back-to-back will
reducecosts, thereby contributingtothepartici-
pation of representativesfrom devel oping coun-
tries. It will also makeit easier to coordinatethe
actions of the Governing Body on the one hand
and the Commission on the other.



Article 19

19.10Special Sessionsof theGoverning Body shall beheld at such other timesasmay be
deemed necessary by the Governing Body, or at the written request of any
Contracting Party, provided that thisrequest issupported by at least onethird of

the Contracting Parties.

Article 19.10 provides two separate bases by
which a special session of the Governing Body
may be convened:

*  When deemed necessary by the Gov-
erning Body; and

*  When requested in writing by a Con-
tracting Party, with the support of at
least one third of the Contracting Par-
ties.

19.11The Governing Body shall elect its Chairperson and Vice-Chair per sons (collec-
tively referred to as“the Bureau”), in confor mity with its Rules of Procedure.

Article 19.11 provides for the election of a
Chairperson and Vice-Chairpersonsin accord-
ancewith the Rules of Procedure, to be adopted
under Article 19.7. While the powers of the
Bureau are not specified, it may berequested to
play asignificant rolein overseeing the imple-

mentation of the Treaty during intersessional
periods. However, the real power of decision-
making onimportant mattersislikely toremain
with the Governing Body itself, operating by
CONSeNsus.
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Article 20 — Secretary

Article 20 defines the role of the Secretary
within the Treaty and the manner of hisor her
appointment. Under Article 20, the Secretariat
isrequired to provide practical and administra-
tive support for the Governing Body. Experi-

Article 20

ence has shown that an international treaty can
only functionsatisfactorilyif itiscomplemented
by a secretariat carrying out a number of func-
tions between the meetings of the Governing
Body.

20.1 The Secretary of the Gover ning Body shall be appointed by the Director-Gener al
of FAO, with theapproval of the Governing Body. The Secretary shall beassisted

by such staff as may berequired.

Sincethe Treaty hasbeen adopted under Article
X1V of the FAO Constitution, there are certain
rulesin addition to Article 20.1 that must apply
to his or her appointment. These rules would
require, for example, that the Secretary must be
astaff member of FAO. Inthiscasethe appoint-
ment must be* with theapproval of the Govern-
ing Body”. The Basic Texts of FAQ, and in
particular Part R, allow for arole for the Gov-
erning Body in support of the Director-Gener-

a’ sthe selection of the Secretary of the Treaty.
However, it is not clear how this role will
develop in the future. Thiswill depend on the
practice of the Governing Body. But it isto be
expected that a proposal will be made to the
Governing Body for the appointment of a Sec-
retary, and the appointment will not become
effectiveuntil suchtimeasthe Governing Body
has expressed its approval.

20.2 The Secretary shall perform the following functions:

(@) arrange for and provide administrative support for sessions of the Governing
Body and for any subsidiary bodies as may be established;

(b) assisttheGoverningBodyin carryingout itsfunctions,includingtheperformance
of specific tasksthat the Governing Body may decideto assign toit;

Article20.2(b) performsthefunction of acatch-
al provision, given that the Secretary is re-

quired to carry any specific tasks that the Gov-
erning Body may decideto assignto himor her.

(c) report onitsactivitiesto the Governing Body.

20.3 The Secretary shall communicateto all Contracting Parties and to the Director -

General:

(&) decisionsof the Governing Body within sixty days of adoption;

(b) information received from Contracting Partiesin accordancewith the provisions

of this Treaty.

20.4 The Secretary shall provide documentation in the six languages of the United
Nationsfor sessions of the Governing Body.

Normally for treaties concluded within the
framework of the FAO Constitution, only the
official languagesof the Organizationwould be

usedfor theproceedingsof theGoverning Body.
Russian is not one of the official languages of
FAQ, given that the Russian Federationisnot a
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Member of FAO. In the specia case of the pressed their desire to be as complete as possi-
Treaty, the negotiators agreed to include Rus-  blein providing incentivesfor the membership
sian as an authentic language given that Russia  coverage of the Treaty.

is dready a Party to the CBD, and they ex-

20.5 The Secretary shall cooperatewith other organizationsand treaty bodies, includ-
ing in particular the Secretariat of the Convention on Biological Diversity, in
achieving the objectives of this Treaty.

A particularly important function assigned to  mentation must be done in coordination with
the Secretary involves cooperation with “other  other international instruments, particularly the
organizations and treaty bodies’. The Treaty CBD.

repeatedly emphasizesthat the Treaty’ simple-
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Article 21 — Compliance

The Governing Body shall, at itsfirst meeting,
consider and approve cooperative and effective
procedures and operational mechanismsto pro-
mote compliance with the provisions of this
Treaty andto addressissuesof non-compliance.
These procedures and mechanisms shall in-
clude monitoring, and offering advice or assist-
ance, including legal adviceor legal assistance,
when needed, in particular to devel oping coun-
triesand countrieswith economiesintransition.

Provisionsrelating to compliance with the
provisions of atreaty are becoming more and
morecommonininternational agreements. Simi-
lar provisionsto that contained in Article 21 of
the Treaty are to be found in the Montreal
Protocol on Substancesthat Deplete the Ozone
Layer of 1987,'%° the 1998 United Nations
Economic Commission for Europe Convention
on Access to Information, Participation in De-
cision-making and Access to Justice in Envi-
ronmental Matters,'? the 1997 Kyoto Protocol
to the UN Framework Convention on Climate
Change ® and the 2000 CartegenaProtocol on
Biosafety'?® under the CBD. Compliance pro-
cedures are also being actively considered un-
der anumber of other international agreements.
In 2002, UNEP has adopted a series of Guide-
lines on Compliance and Enforcement of Mul-
tilateral Environmental Agreements. TheGuide-
lines contain atool box of considerations, pro-
posal's, suggestions and potential measuresthat
governments may wish to take into account in
setting up or strengthening compliance proce-
dures.

Compliance procedures are to be distin-
guished from dispute settlement mechanisms.
In general terms, dispute settlement procedures
are designed to deal with disputes between two
or more Partiesrelating to a matter of interpre-

Article 21

tation or application of the treaty concerned.
The dispute settlement procedure is limited by
the scopeof theactual disputeand by theparties
to the dispute. Compliance procedures, on the
other hand, deal more with general issues of
complianceor non-compliance, including com-
montreaty interests, and do not haveto beraised
by a party to any particular dispute. Dispute
settlement proceduresare adversarial in nature,
while compliance procedures are non-advers-
arial. Dispute settlement procedures deal with
disputesthat haveariseninthepast: compliance
procedures deal more with formulating re-
sponses to difficulties that may arise in the
future. The findings of any mechanism set up
under compliance procedures are similarly not
limited to the parties to any dispute, and con-
versely are normally not binding.

Article21requiresthat theGoverning Body,
at itsfirst session, consider and approve “coop-
erative and effective” procedures and opera
tional mechanisms to promote compliance and
to address issues of non-compliance.

The temporal element requires no com-
ment, beyond noting that the Governing Body
will have a full agenda at its first session, and
that the establishment of a fully-fledged com-
pliance procedure and mechanism may require
considerable debate.

Theexpression* cooperative’ suggeststhat
the compliance procedures to be established
should be such asto stimulate amicable review
and dialogue to address complianceissues, and
should not be adversarial. The expression “ef-
fective” suggests that the response to a Con-
tracting Party’ s compliance difficulties should
be balanced against the cause, type, degree and
frequency of such difficulties. Thereferenceto

123 Montreal Protocol on Substances that Deplete the Ozone Layer, 16 September 1987, 26 1.L.M. 1550
(entered into force 1 January 1989), amended by 30 |.L.M. 539, amended by 32 1.L.M. 875 (1991).

124

UNECE Convention on Access to Information, Public Participation in Decision-Making and Access

to Justice in Environmental Matters (Aarhus Convention), 25 June 1998, 38 1.L.M. 517 (1999).
125 Kyoto Protocol to the United Nations Framework Convention on Climate Change, 10 December 1997,

371.L.M. 22 (1998).

126 CartagenaProtocol on Biosaf ety tothe Conventionon Biological Diversity, 29 January 2000, 391.L.M.

1027 (2000).
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the promotion of compliance indicates that a
generic approach should be taken to compli-
ance issues, and parties assisted in achieving
compliance. Onthe other hand, thereferenceto
issues of non-compliance suggests that actual
issues and difficulties relating to non-compli-
anceshould bedealt with, including perhapsthe
difficulties of individual Parties. The Article
also makes specific reference to “operational
mechanisms’, which suggeststhe possibility of
establishing a specific body or committee to
consider compliance issues.

The procedures and mechanisms are to
include monitoring of compliance with the
Treaty provisionsand offering advice or assist-
ance. The reference to the possible offering of
legal advice or assistance is particularly inter-
esting. Since many of the compliance issues
relating to theimplementation of the Treaty are
likely to lie in the realm of private law, espe-
cialy in securing compliance with the provi-
sions of the standard MTA, many developing
countriesand countrieswith economiesin tran-
sition may welcome the formal provision of
such assistance. 1t should be noted that provid-
ers of PGRFA have no direct financial interest
to prosecute aleged non-payment of monies
due under the MTA, in particular because such
payments implementing Article 13.2(d)(ii) are
madetothe Treaty’ sfunding strategy and not to
the provider of the genetic resources. In ad-
dressing such occurrences legal advice or as-
sistance from a Treaty-based source is perhaps
therefore especially warranted. In this connec-
tion the well-developed capability of FAO in
delivering legal assistanceis to be noted.

127

Other methodsof complianceinclude* soft
law”, knowledge sharing, collaborative mecha-
nisms, and the marshalling of rhetoric. For
examplez the non-binding World Charter for
Nature'?’ imposesbroad dutiesof implementa-
tion on Member States, but provides no con-
crete mechanisms for compliance. Rather, the
text stresses public education, dissemination of
scientific knowledge, ongoing research, and
cooperation among various international ac-
tors, public disclosure of planning and environ-
mental assessment information and public con-
sultation and participation therein.

A related question —how compliance with
the MTAs (for Annex | aswell as non-Annex |
materials) will be enforced — was not specifi-
cally addressed in the negotiations, beyond im-
plying, in Article 12.5 that the primary means
will be through recourse to national legal sys-
tems. At present under the in-trust agreements
between FAO and the CGIAR Centres, the
systemislargely self-regulating, and egregious
violations are discouraged primarily through
non-legal meansand by thethreat of bad public-
ity. General issues relating to the enforcement
of MTAs (if each violation of an MTAS is
determined to constitute a violations by the
particular Contracting Party with jurisdiction
over suchMTA), couldtakeup much of thetime
of compliance committee or other mechanism
set up under Article21. Thisissuewill of course
also be afocus of discussion in the Governing
Body when drawing up the standard MTA. In
addition, the general issues relating to compli-
ancewiththestandard M TA arealsolikely tobe
one of the most important sets of issues to be
dealt with by any operational mechanism.

The World Charter is, as a General Assembly Declaration, not strictly binding in international law;

however, it containsexpressions of customary international law and strongly normative language. See
E. BrownWeiss, P.C. Szasz & D.B. Magraw, International Environmental Law: Basic Instruments &

Reference (New Y ork, Transnational, 1992).
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Article 22

Article 22 — Settlement of Disputes

The obligation of States to settle disputesin a
peaceful manner iswell established in interna-
tional law, and isenshrined in Article 33 of the
United Nations Charter. Article 33 sets out a
menu of dispute settlement mechanismsthat are
available to States including “negotiation, en-
quiry, mediation, conciliation, arbitration, judi-
cia settlement, report to regional agencies or
arrangements, or other peaceful means of their
own choice.” The mechanisms provided for in
the Treaty draw on that list. They are fairly
standard provisions and reflect virtually word
for word the dispute settlement procedures set
out in Article 27 of the CBD.

As noted above, a distinction should be
drawn between the compliance procedurespro-
vided for in Article 21 and the dispute settle-
ment procedures of Article 22. While the com-
pliance procedures deal with ways of discuss-
ing and dealing with issues of non-compliance
in general, the provisions of Article 22 apply
when there isan actual dispute between two or
more Contracting Parties concerning the inter-
pretation or application of the Treaty. Any dis-
putethat arisesunder the Treaty must be settled
accordingtoitsprovisions. The Treaty adoptsa
progressiveprocessthat facilitatesdi sputereso-

lution by subjecting the dispute to gradually
more intrusive and formal mechanisms. Nego-
tiation requirements give the Parties the oppor-
tunity to resolve adispute among themselvesin
amutually satisfactory way. Non-bindingthird-
party mechanisms, such as the use of good
offices or mediation, allow disputing Partiesto
obtain an impartial perspective on the dispute.
Finaly, if all elsefails, the Parties may submit
the dispute to binding procedures such as arbi-
tration or judicial settlement. The potential for
subsequent binding arbitration or judicial set-
tlement al so putspressureonthePartiesto settle
their dispute before they |ose some measure of
control over the process.

It should be noted that the dispute settle-
ment procedures set out in Article 22 deal only
with disputes between Contracting Parties to
the Treaty. Separate dispute settlement proce-
dures may need to be set out in the agreements
betweenthel ARCsandthe Governing Body for
disputes arising out of the interpretation or
application of those agreements. Disputes aris-
ing out of theinterpretation or application of the
standard M TAswill apparently be settled under
national law, in accordancewith the procedures
set out in those MTAS.

22.1 Intheevent of a dispute between Contracting Parties concer ning the inter pr eta-
tion or application of this Treaty, the parties concerned shall seek solutions by

negotiation.

When adispute arisesand throughout thelife of
thedispute, thedisputing Partiesareofteninthe
best position to reach an accommodation. It is
for this reason that Article 22.1 states that the
first step inresolving adisputeisthrough nego-
tiation. This is a fundamental and traditional
rule of conflict resolution.

The Treaty does not define “dispute”. The
term apparently refers to any situation among
the Partiesthat they caretotreat asadispute. In
particular, disputes are not limited to legal dif-
ferences but may involve any combination of
law, facts and policies.

22.2 If thepartiesconcerned cannot reach agreement by negotiation, they may jointly
seek the good offices of, or request mediation by, athird party.

When the Parties fail to settle their differences
by negotiation between themselves, the Treaty
calls for the introduction of athird party. The
intervening third party does not decide the mat-
ter, but advises the parties. The difference be-
tween good offices and mediation, therefore, is

largely amatter of the degree of initiative taken
by the intervenor to secure a settlement.

» Good offices: The provision of good

offices has often been referred to as
“quiet diplomacy” since the process
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often involvesentrusting the disputeto
personalitieswith special qualification
onwhom both partiesagree. Thismight
involve, for example, heads of State or
the Secretary-General of the United
Nations, or their designees.

* Mediation: like good offices, media-
tion is an adjunct of negotiation, but
with the mediator as an active partici-

pant, authorized, and even expected, to
advance hisown proposalsandtointer-
pret, aswell astotransmit, each party’s
proposals to each other.

In both cases, the third party could be
another Treaty Party, one of the bodies created
under the Treaty, an external body or organiza-
tion, or even a professional mediator.

22.3 When ratifying, accepting, approving or acceding to this Treaty, or at any time
thereafter, a Contracting Party may declarein writing to the Depositary that for
a dispute not resolved in accordance with Article 22.1 or Article 22.2 above, it
acceptsone or both of the following means of dispute settlement as compulsory:

As in Article 27(3) of the CBD, a Party can
make, at any time, a written declaration to the
Treaty’s Depositary accepting a compulsory
disputeresolutionby arbitration (Paragraph (a)),

by thelnternational Court of Justice(ICJ) (Para-
graph (b)), or both when negotiation, media-
tion, or good offices have failed.

(&) Arbitration in accordance with the procedurelaid down in Part 1 of Annex |1 to

this Treaty;

In turning to arbitration, a line is crossed be-
tween diplomatic methods of settling disputes
and adjudication. The contrast is sharpened by
the fact that an arbitral award is a binding
decision. In choosing arbitration, the partiesto
a dispute invite another entity to resolve it for
them. However, arbitration allowsthe partiesto
constitute and to operate their own court. Con-
sequently, it has the attraction for States in
disputesthat they can select individualsasarbi-
tratorsin whom they have confidence and thus
can at |least influence the procedure that will be
employed to resolve their conflict.

Thearbitration process, asset out in Part 1
of Annex Il, is composed of the following
elements:

* Notification to the Secretary (Article 1);
» Establishment of the arbitral tribunal
(Articles2 and 3);

» Thescope of decision-making (Article
4);

» Powers of the arbitral tribunal: estab-
lish rules of procedure (Article 5) and
recommend interim measures of pro-
tection (Article 6);

e Obligations of the Parties to provide

information (Article 7)

Confidentiality (Article 8);

Costs (Article 9);

Intervention (Article 10);

Counterclaims (Article 11);

Decision process (Article 12);

Absence of aParty (Article 13);

Deadline for decision (Article 14);

Scope of decision (Article 15);

Finality of decision (Article 16); and

Controversy regardingthedecision (Ar-

ticle 17).

(b) Submission of the disputeto the International Court of Justice.

Reference to the ICJis acommon provision of
last resort in many international agreements.
The proceduresto be appliedin casesbeforethe
ICJ arelaid down in the Statute of the Interna-
tional Court of Justice.
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Reliance on the ICJ is problematic, how-
ever, as |CJjurisdiction will depend on agree-
ment of the parties since relatively few coun-
tries have accepted compulsory ICJ jurisdic-
tion. Inaddition, referencetothelCJislikely to



be costly and time consuming, and thus not
suited to expeditious resolution of the dispute.

It isto be noted that submission to the ICJ
is not an option when one of the parties to the
dispute is an Organization, i.e. potentialy the

Article 22

European Community in respect of the Treaty,
because the Court is open only to States. Dis-
putesinvolving the EC would therefore need to
besubmittedto arbitration asaprocedure of last
resort.

22.4 |If the parties to the dispute have not, in accordance with Article 22.3 above,
accepted thesameor any procedur e, thedispute shall besubmitted to conciliation
in accordancewith Part 2 of Annex |1 to this Treaty unlessthe parties otherwise

agr ee.

Inthosecasesinwhich Contracting Partieshave
not accepted any of the judicial procedures set
out in Article 22.3 (arbitration and/or 1CJ) and
negotiation and mediation or good officeshave
failed, the dispute must be submitted to concili-
ation. Submitting the dispute to conciliation is
an obligation, unless the Parties agree other-
wise.

Conciliation has been defined by the Insti-
tute of International Law as:

A method for the settlement of interna-
tional disputes of any nature according
to which a Commission set up by the
Parties, either on a permanent basis or
an ad hoc basis to deal with adispute,
proceeds to the impartial examination
of thedisputeand attemptsto definethe
terms of a settlement susceptible of
being accepted by them or of affording
the Parties, with a view to its settle-
ment, such aid as they may have re-
quested.128

Whereas mediation is an extension of ne-
gotiation, conciliation putsthird party interven-
tion on an formal legal footing and institution-
alizesitinaway comparable, but not identical,
to arbitration.

128

Conciliationisessentially institutionalized
negotiation. One of the distinctive features of
conciliation isthat acommission’ sreport takes
the form of a set of proposals, not a decision.
Thus, evenin caseswherelaw hasbeen amajor
consideration, thereport is quite different from
anarbitral award and not binding onthe parties.

Part 2 of Annex Il provides the following
mechanism:

» Creation and composition of aconcili-
ation commission (Article 1);

*  Appointment of commission members
(Articles2to 4);

» Decision process (Article 5); and

» Competence issues (Article 6).

While not provided for in Part 2 of Annex
[1,itisusual practicefor thecommissiontogive
the partiesaspecified period of afew monthsin
whichtoindicatetheir response. If itsproposals
areaccepted thecommissiondrawsup anagree-
ment recording the fact of conciliation and
setting out the terms of the settlement. If the
proposed terms are rejected, then conciliation
has failed and the parties are under no further
obligation.

Regulation on the Procedure of International Conciliation, Art. 1., at 385-91, Ann. IDI 49-11 (1961).
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Article 23

Article 23 — Amendments of the Treaty

231
23.2

233

234

235

Amendmentsto this Treaty may be proposed by any Contracting Party.

Amendmentsto this Treaty shall be adopted at a session of the Governing Body.
The text of any proposed amendment shall be communicated to Contracting
Parties by the Secretary at least six months before the session at which it is
proposed for adoption.

All amendmentstothisTreaty shall only bemadeby consensusof the Contracting
Parties present at the session of the Governing Body.

Any amendment adopted by the Governing Body shall come into force among
Contracting Parties having ratified, accepted or approved it on the ninetieth day
after the deposit of instruments of ratification, acceptance or approval by two-
thirdsof theContracting Parties. Ther eafter theamendment shall enter intofor ce
for any other Contracting Party on theninetieth day after that Contracting Party
depositsitsinstrument of ratification, acceptance or approval of theamendment.

For the purpose of thisArticle, an instrument deposited by a Member Organiza-
tion of FAO shall not be counted asadditional tothosedeposited by member states

of such an organization.

Article 23 addressesamendmentsto the Treaty.
It specifies:

* Who can propose them (Article 23.1);

* How they are to be adopted (Articles
23.1t0 23.3);

* How and when they enter into force
(Article 23.4); and

» Specia provisionsrelating to Member
Organizations of FAO (Article 23.5).

Whilecertain partsof thisArticleareiden-
tical toArticle29 of the CBD (seeArticles23.1,
23.2and 23.4), thereare neverthel essimportant
differences. Primary among these is the provi-
sion in Article 29(3) of the CBD to the effect
that while every effort is to be made to reach
consensus, amendmentsto the Convention can,
asalast resort, be adopted by atwo-third major-
ity vote of the Parties present at the meeting.
This option, however, does not exist within the
context of the Treaty, which only providesthat
amendmentscan only beadopted by consensus.
As stated earlier, this provision was viewed as
essential by some countries during the negotia-

tions as a way of ensuring that their essential
interests would be taken into account in all
aspectsof thefunctioning of the Treaty, includ-
ing its amendment. The requirement for con-
sensus, inthiscontext, amountstoaright of veto
for each and every Contracting Party.

Article 23.4 provides that each country
must agree individually to an amendment for it
to apply to that country. This means that it is
possible that amendments may comeinto force
at different times for different countries.

Article 23.5relating to Member Organiza-
tionsisastandard provision designed to ensure
that the instruments of the EC and its Member
Statesarenot countedtwice. If theECand all its
Member States (currently 25) deposit instru-
ments of ratification, acceptance or approval,
thetotal number of instrumentswoul d becounted
as 25 and not 26.

As will be examined in Article 24, the

procedure established under this Article aso
applies to any amendments to the Annexes.
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Article 24 — Annexes

Article 24

24.1 TheannexestothisTreaty shall formanintegral part of thisTreaty and areference
tothisTreaty shall constituteat the sametimeareferenceto any annexesther eto.

24.2 Theprovisionsof Article 23 regarding amendmentsto this Treaty shall apply to

the amendment of annexes.

Likemany international agreements, the Treaty
containsannexes. ThisArticleclarifiestherela-
tionship between the Treaty and its annexes
(Article24.1). It also confirmsatraditional rule
in treaty making that annexes form an integral
part of the Treaty.

It is anticipated that changes will eventu-
aly be made to the annexes, and Article 24.2
providesfor the procedurefor modifying them.
Again, the Annexes, and in particular Annex |,
were considered so important to the balance of
the Treaty, that consensus was insisted upon.

163



Explanatory Guide to the International Treaty on Plant Genetic Resources for Food and Agriculture

164



Article 25 — Signature

Article 25

This Treaty shall be open for signature at the FAO from 3 November 2001 to
4 November 2002 by all Members of FAO and any Statesthat are not Members of
FAO but areMembersof the United Nations, or any of itsspecialized agenciesor of
the International Atomic Energy Agency.

Inmany treaties, asinthis Treaty, the process of
giving initial consent is provided for by the act
of signature. Article 25 states that the Treaty
will be open for signature for one year. The
Resol ution approving thetext of the Treaty was
adopted by the FAO Conference on 3 Novem-
ber 2001. In general, a State’s signature on a
treaty doesnot signify itsconsent to bebound by
thetreaty, unlessthetreaty in question So speci-
fies. The Treaty of course, indicatesin Article
28that it will enter intoforceonly after ratifica-
tion, acceptance, approval or accession. By
signing atreaty, however, a State does agreeto
refrain from acts “which would defeat the ob-
ject and purpose of thetreaty,” until it hasmade
clear itsintention not to become a treaty party
(seeArticle 18 of theViennaConvention onthe

Law of Treaties). In the case of the Treaty, the
objectives are set out in Article 1.

Thelist of Statesthat areentitledtosignthe
Treaty isdrawn from the so-called Viennafor-
mula. Inthiscase, however thefirst referenceis
to Members of FAO, rather than to Member
Nations of FAO, to allow for signature by the
EC as a Member Organization of FAO. How-
ever, non-FAO Member Nations, such as Rus-
Sia, may also sign the Treaty.

After the end of the time period in which
thetextisopenfor signature, the Stateswishing
to participate in the Treaty have to follow the
procedure of accession provided in Article 27.
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Article 26

Article 26 — Ratification, Acceptance or Approval

ThisTreaty shall be subject toratification, acceptanceor approval by theMembers
and non-Members of FAO referred to in Article 25. Instruments of ratification,
acceptance, or approval shall be deposited with the Depositary.

International law dictates that a State will be
bound by thetermsof atreaty only whenit takes
affirmative steps to demonstrate its consent to
be bound. Theoreticaly, thereisnolimit onthe
waysaState may expressthisconsent. Assuch,
thetermsused within Article 26: “ratification”,
“acceptance” and “approval” signify different
types of declarations expressing a State's for-
mal willingness to be bound by the Treaty.

The most common method of demonstrat-
ing consent isby ratification. Ratification proc-
esses are an internal constitutional matter for
each country and they may frequently differ
from one country to another.

In order to beeffective, Article 26 requires

the instruments of ratification, acceptance, or
approval to be deposited with the Depositary.
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Article 27 — Accession

Article 27

ThisTreaty shall be open for accession by all Membersof FAO and any Statesthat
are not Members of FAO but are Members of the United Nations, or any of its
specialized agenciesor of thelnternational Atomic Ener gy Agency from thedateon
which theTreaty isclosed for signature. I nstrumentsof accession shall bedeposited

with the Depositary.

The effect of accession is the same asratifica-
tion. In both instances, a State agrees to be
bound by the Treaty. Theonly differenceisthat
signatureleadstoratification (or itsequival ent),
whereasonceaTreaty isclosed for signature, a
State can only join by acceding to it. In this
sense, the expression of consent to be bound in
the act of accession is a one-step procedure.

In accordance with Article 25, the Treaty
was closed for signature on November 4, 2002.
Atthat date, 78 Stateshad signed. Any Statesor
Member Organizationsthat have not signed the
Treaty but wish to become a Contracting Party
must now do so through the accession process.
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Article 28 — Entry into Force

Article 28

28.1 Subject tothe provisionsof Article 29.2, this Treaty shall enter into force on the
ninetieth day after the deposit of the fortieth instrument of ratification, accept-
ance, approval or accession, provided that at least twenty instrumentsof ratifica-
tion, acceptance, approval or accession have been deposited by Membersof FAQO.

28.2

For each Member of FAO and any State that is not a Member of FAO but isa

Member of the United Nations, or any of its specialized agencies or of the
International Atomic Ener gy Agency that ratifies, accepts, approvesor accedesto
this Treaty after the deposit, in accordance with Article 28.1, of the fortieth
instrument of ratification, acceptance, approval or accession, the Treaty shall
enter into force on the ninetieth day following the deposit of its instrument of
ratification, acceptance, approval or accession.

The Parties to the Treaty are not bound by its
termsuntil the Treaty entersinto force. Article
24 of the Vienna Convention reiterates that the
mode and moment a treaty enters into force
dependsupontheintention of theparties. There-
fore, most treaties indicate that they will enter
into force after a certain minimum number of
States have ratified, even if other States have
not.

Article28.1 statesthat the Treaty will enter
into force onthe 90" day after the deposit of the
fortiethinstrument, providedthat at | east twenty
of theinstrumentshavebeen deposited by Mem-
bers of FAO. The qualification that at least
twenty FAO Membersmust havesignified their
formal consent to be bound by the Treaty re-
flects the fact that the Treaty has been adopted
within the framework of the FAO Constitution.
On 31 March 2004, 13 instruments (including
the European Community) were deposited with

the Director-General of FAO. Thisresulted in
the Treaty having reached the required number
of instruments (40), so that it entered into force
on 29 June 2004.

According to Article 28.2, for each subse-
guent Contracting Party that ratifies, acceptsor
approvesthe Treaty or accedestoit, the Treaty
shall enter into force, with respect that Party,
ninety days after the deposit of their instrument
of ratification, acceptance, approval or acces-
sion. This meansthat the Convention’ s obliga-
tions may take effect for different Parties at
different times.

As of January 13, 2005, sixty-five instru-
ments of ratification, acceptance, approval or
accession have been deposited with the Direc-
tor-Genera of FAO (see Appendix 1).
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Article 29

Article 29 — Member Organizations of FAO

29.1

29.2

When a Member Organization of FAO deposits an instrument of ratification,
acceptance, approval or accession for thisTreaty, theM ember Organization shall,
in accordance with the provisions of Article 1.7 of the FAO Constitution, notify
any changeregarding itsdistribution of competenceto its declaration of compe-
tencesubmitted under Articlell.5of theFAO Constitution asmay benecessary in
light of itsacceptanceof thisTreaty. Any Contracting Party tothisTreaty may, at
any time, request a Member Organization of FAO that isa Contracting Party to
thisTreaty toprovideinfor mation astowhich, asbetween theMember Organiza-
tion and itsmember states, isresponsiblefor theimplementation of any particular
matter covered by this Treaty. The Member Organization shall provide this
information within a reasonable time.

I nstrumentsof ratification, acceptance, approval, accession or withdrawal, depos-
ited by aMember Organization of FAO, shall not becounted asadditional tothose

deposited by its Member States.

Article 29.1 pertains to Member Organizations
of FAO, suchasthe EC. Member Organizations
arerequiredto exercisetheir membershiprights
in FAO on an aternative basiswith their Mem-
ber Statesthat areal so Membersof FAO. Under
Article I1.5 of the Constitution, regional eco-
nomic integration organizations applying for
membership in FAO are required to submit a
declaration of competence at the time of appli-
cation, specifyingthemattersinrespect of which
competence has been transferred to it by its
Member States. Member Statesare presumedto
retain competence over all mattersin respect of
which transfers of competence have not be
specifically declared or notified to FAO. Under
Article 11.7 of the Constitution, any change
regarding the distribution of competence be-
tween aMember Organization and its Member
States must be notified to the Director-General
of FAO, whomust circul ateit to other Members
of FAO. Since the act of becoming Party can
affect the distribution of competence, a Mem-
ber Organization isnormally required to notify
the Director-General of FAO of any such
changes.

Other Contracting Parties are understand-
ably concerned to know who speaksfor the EC

and its Member States on any particular issue,

and who should be held accountable for fulfill-
ing membership obligationsunder international

treaties. The second part of Article 29.1 there-
foreallowsfor any Contracting Party to query a
Member Organizationthat isParty tothe Treaty
asto which, as between the Member Organiza-
tion anditsmember states, isresponsiblefor the
implementation of any particular matter cov-
eredby theTreaty. TheMember Organizationis
required to provide this information within a
reasonable time.

Article 29.2 provides that the instruments
of ratification, acceptance, approval, accession
or withdrawal deposited by a Member Organi-
zation cannot be counted in addition to those
deposited by itsM ember States. Asnoted above,
thisis aprovision designed to ensure that nei-
ther the EC nor its Member States are given a
“double voice” by thefact of membership by a
Member Organization in addition to its Mem-
ber States. Thus, aratificationinstrument by the
EC would not be counted in addition to those of
itsmember stateswhen determining whether 40
countries have ratified the Treaty.
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Article 30 — Reservations

Article 30

No reservations may be madeto this Treaty.

According to Article 2 of the Vienna Conven-
tion on the Law of Treaties, areservation is a
unilateral statement madeby astate, whensign-
ing, ratifying, accepting, approving, or acced-
ingtoatreaty, whereby it purportsto excludeor
to modify the legal effect of certain provisions
of the Treaty in their application to that state.
Article 19 of the Vienna Convention states:

A State may, when signing, ratifying, ac-
cepting, approving, or acceding to a treaty,
formulate a reservation unless:

(a) the reservation is prohibited by the
treaty;

(b) the treaty provides that only specified
reservations, which do not include the
reservation in question, may be made;
or

(c) in cases not falling under sub-para-

graphs (a) and (b), the reservation is
incompatible with the object and pur-
pose of the treaty.

Part R of the Basic Texts of the FAO,
which governstheformulation and operation of
conventions and agreements concluded under
Article XIV of the FAO Constitution, like the
Treaty, allowsfor reservationsto beincludedin
such conventions and agreements. Whether or
not reservations are permitted, of course, de-
pends on the relevant provisions of the agree-
ment concerned. Inthiscase, the Treaty prohib-
its all reservations, under Article 30.

The reason behind this strict rule is prob-
ably the desireto preserve the balance between
the various obligations created by the Treaty,
which could be threatened if Contracting Par-
ties had the right to make reservations.
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Article 31 — Non-Parties

Article 31

The Contracting Parties shall encourage any Member of FAO or other State, not a
Contracting Party to this Treaty, to accept this Treaty.

ThisArticleisareflection of thedrafters' desire
to have the Treaty have as wide an application
as possible, and therefore to encourage non-
parties to become Contracting Parties.

The issue of how non-Parties should be
treated became controversial during the course
of negotiations, particularly from the point of
view of access to materials under the Multilat-
era System. The question was whether the
Treaty should dictate the use of different, and
potentially discriminatory, treatment of non-
Parties. In the end, no specific provision was
included in the Treaty text. In essence, this
choice leaves this matter up to each individual
Contracting Party. There is no provision that
would require Contracting Parties to deny ac-
cess to PGRFA listed in Annex | to countries
that have not agreed to be bound by the Treaty.

Nor isthereanything that would requirethemto
grant such access. The provisions of Article
11.3 and 11.4, which deal with decisions asto
whether accessshould continueto befacilitated
to persons that have not included their PGRFA
in the Multilateral System refer only to natural
and legal personsunder thejurisdiction of Con-
tracting Partiesand not to non-Contracting Par-
ties.

Article 31 of the Treaty, in dealing with
non-Parties, therefore confines itself to stating
that Contracting Parties are to encourage any
Member of FAO or other State who is not a
Party to this Treaty, to become a Party. Thisis
intended to achieve as broad a coverage of the
Treaty’ sprovisionsaspossible. Whilethe obli-
gation to encourage non-members is manda-
tory, the Treaty doesnot specify what meansare
to be used.
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Article 32 — Withdrawals

Article 32

32.1 AnyContractingParty may at any timeafter twoyear sfrom thedateon whichthis
Treaty has entered into force for it, notify the Depositary in writing of its
withdrawal from thisTreaty. TheDepositary shall at onceinform all Contracting

Parties.

32.2 Withdrawal shall take effect one year from the date of receipt of the notification.

Article 54(a) of the Vienna Convention on the
Law of Treaties states that a Party may with-
draw from atreaty, provided it is done in con-
formity with the provisions of the treaty.

Thus, Article 32.1 provides that a Con-
tracting Party may withdraw at any time after
two years after the coming into force of the

Treaty. Withdrawal is done by notifying the
Depositary, in writing, of the decision to with-
draw. The Depositary, in turn, must immedi-
ately inform all Contracting Parties.

AccordingtoArticle32.2, withdrawal takes
effect one year after receipt of notification.
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Article 33

Article 33 — Termination

33.1 This Treaty shall be automatically terminated if and when, as the result of
withdrawals, the number of Contracting Parties drops below forty, unless the
remaining Contracting Parties unanimously decide otherwise.

33.2 TheDepositary shall inform all remaining Contracting Partieswhen the number
of Contracting Parties hasdropped to forty.

33.3 In the event of termination the disposition of assets shall be governed by the
financial rulesto be adopted by the Governing Body.

Article 33 addresses the termination of the that the Depositary inform all remaining Con-
Treaty. Given the wording of this Article, the tracting Parties when their number drops to
only manner in which the Treaty can betermi-  forty.

nated isasaresult of the number of Contracting

Parties dropping below forty, unless the re- Finally, Article 33.3 deals with the finan-
mai ning Partiesunanimously decideotherwise.  cial aspectsthat wouldbeinvolvedinany termi-
nation.

Given the automatic termination of the
Treaty specified in Article 33.1, it is essential
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Article 34

Article 34 — Depositary

The Director-General of FAO shall bethe Depositary of this Treaty.

The Depositary of the Treaty has important In addition, it isthe task of the Depositary
formal functions. In particular, the Depositary  to inform Parties:
serves as the repository and source of informa-

tion on the Treaty. Thisincludes: » of withdrawals (Article 32); and
» if thenumber of Parties has dropped to
» information with respect to the choice forty (Article 33).
of dispute settlement, as between arbi-
tration and/or submission to the ICJ The functions of depositary of the Treaty
(Article 22.3); areassigned tothe Director-Genera of FAO, as
* instrumentsof ratification, acceptance, isnormal fortreatiesconcludedwithintheframe-
or approval (Article 26); work of the FAO Constitution.
* instruments of accession (Article 27);
and

» withdrawal notices (Article 32).
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Article 35 — Authentic Texts

Article 35

The Arabic, Chinese, English, French, Russian and Spanish textsof thisTreaty are

equally authentic.

All authentic texts of the Treaty are equally
authoritative, and the terms of the treaty are
presumed to have the same meaning in each
authentic text. However, casesof discrepancies
between authentic language versions may hap-
pen. In those situations, the discrepancy can

only beresolved by negotiationand amendment
of one or more versions in accordance with
Article 23. The addition of an authentic version
necessitatesthe amendment of therelevant arti-
cle (here 35) of the Treaty.
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Box 21. National legislation and policy options for
iImplementation

Pursuant to Articles 26 and 28, the Treaty’ s obligations become effective upon aparticular State only
when:

» The State has formally expressed its willingness to be bound by the Treaty; and
 TheTreaty isinforce.

Ratification enables States to participate in al of the international framework set up under the
provisionsof the Treaty, includingin particular the Multilateral System of accessand benefit-sharing.
It al so enables Partiesto participate in the Governing Body and to protect and advance their interests
in the range of mattersthat the Governing Body will addressin the course of promoting the effective
implementation of the Treaty. Participation in the Treaty will of course involve costs to support
international secretariat activitiesunder the Treaty after it entersinto force and for participationin the
work of the Governing Body. Ratification would not, however, involve direct additional compul sory
payments to other Contracting Parties, such as developing countries or countries with economiesin
transition. For the most part, it is assumed that the system of compulsory benefit-sharing envisaged
under the Treaty will operate through and within the framework of national contract law through the
standard M TAs.

On the other hand, if a State does not ratify the Treaty, the capacity of their domestic plant breeders
to access PGRFA on which they rely from sources outside the country (including from the IARCS)
could become moredifficult and less cost effective. Similarly, their accessto collectionsin acountry
which is a Party to the Treaty might then have to be governed by bilateral access agreements—with
greatly increased transaction costs.

Each Party to the Treaty incurs certain important obligations, including obligationsto:

» promote an integrated approach to the exploration, conservation and sustainable use of PGRFA

(Article5.1);

eliminate, or minimize threatsto PGRFA (Article 5.2);

promote the sustainable use of PGRFA (Article 6.1);

realize Farmers' Rights(Article9);

provide facilitated access to plant genetic resources for food and agriculture covered by the

Multilateral System in accordance with the provisions of Part IV of the Treaty(Article 12); and

» ensurethat opportunities are available for seeking recourse under their national legal systemsin
case of contractual disputes arising under the standard MTASs (Article 13).

Oncethese obligations become effective, the Party must implement these commitmentsinto national
actions. Most often, it may appear that changes to domestic legislation may not be necessary to
implement the Treaty. Inmany countries, it may be possibletoimplement the Treaty administratively,
without the need for new national legislation. Some changesin the procedures of holders of ex situ
PGRFA, particularly in relation to MTAS, will nevertheless be required so that their procedures
conform with the requirements of the Treaty.

129 Seegeneraly, Bert Visser, Derek Eaton, NielsL ouwarsand Jan Engels, Transaction costsof germplasm
exchange under bilateral agreements, in Strengthening partnerships in agricultural research for
development in the context of globalization, Proceedings of the GFAR conference 21-23 May 2003,
Dresden, Germany, GFAR/IPGRI, 2003, pp. 51 — 80.
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For those countries that do decide to implement domestic legislation, numerous options exist.
Generally speaking, the Treaty imposes broad obligations, leaving the manner in which they are
implemented to the Parties' discretion. Thiswas donein order to ensurethat Partieswould be ableto
meet their commitments under the Treaty in a manner that meets their own goals, policies, and
resources. For thisreason, it isoutsidethetermsof reference of thisguideto provide specificlanguage
that could beimplemented into domestic legidlation. Moreover, theresponsibility for PGRFA may be
shared among various levels of government: from national, and/or sub-national, to municipal, each
with its own sphere of competence.

Therefore, as abroad principle, Parties will need to examine their current legislative and regulatory
regimeswith respect to the objectives of the Treaty and take the necessary and practical stepstowards
creating an improved legislative framework that supports the conservation and sustainable use of
PGRFA. It should be noted that legidlation is most effectivewhen it is devel oped and used as part of
an overall strategy that includes planning, education and incentives. For example, the Treaty’ sArticle
7.1 talks about implementing an integrated approach, as well as promoting the sustainable use of
PGRFA, into agricultural and rural development policies and programmes.

Whenimplementing the Treaty’ scommitmentsinto domestic law, if that becomesnecessary, it would
be important to determine whether PGRFA should be addressed through changes in existing laws,
treated in adistinct piece of national legislation, or whether a single piece of legidation should cover
the commitments of both the Treaty and the CBD. Prima facie, in light of the complementary nature
of thetwo regimes, thereisnothing that isinherently contradictory that would prevent the adoption of
aunifiedlegislation.

Thereare, neverthel ess, important distinctionsbetween the CBD and the Treaty. Primary among these
istheir focus. The CBD addresses biological diversity very broadly, including the conservation and
sustainable use of genetic resources, as well as access and benefit sharing. The Treaty, on the other
hand, hasanarrower scope, addressing in amore detailed way the conservation and sustai nable use of
PGRFA. With respect to the PGRFA listed in Annex |, Parties to the Treaty have agreed to a special
multilateral system of accessand benefit sharing. Asmentioned earlier, thismechanismisintended to
be consistent with the CBD, and to represent the first multilateral approach to its implementation.

Where national legidlation has already been enacted or drafted for the implementation of the CBD, it
will be necessary to review that legislation for compatibility with the provisions of the Treaty,
particularly in so far as access is concerned. Where legislation for the implementation of the CBD
providesasystem of prior informed consent and mutually agreed terms on abilateral basisfor access
to genetic resourcesin general, it may be necessary to discussfacilitated accessto PGRFA under the
Multilateral Systemwith particularity. A review of national contract law andjudicial proceduresmay
also be needed to ensure that adequate opportunities for recourse are available in the national lega
system in case of breaches of the obligations of the standard MTAS.

187



Explanatory Guide to the International Treaty on Plant Genetic Resources for Food and Agriculture

188



Annex |

LIST OF CROPS COVERED UNDER THE MULTILATERAL SYSTEM

ANNEX |
Food crops
Crop Genus
Breadfruit Artocarpus
Asparagus Asparagus
Oat Avena
Beet Beta
Brassicacomplex Brassicaet al.
Pigeon Pea Cajanus
Chickpea Cicer
Citrus Citrus
Coconut Cocos
Mgjor aroids Colocasia,
Xanthosoma
Carrot Daucus
Yams Dioscorea
Finger Millet Eleusine
Strawberry Fragaria
Sunflower Helianthus
Barley Hordeum
Sweet Potato | pomoea
Grass pea Lathyrus
Lentil Lens
Apple Malus
Cassava Manihot
Banana/Plantain  Musa
Rice Oryza
Pearl Millet Pennisetum
Beans Phaseolus
Pea Pisum
Rye Secale
Potato Solanum
Eggplant Solanum
Sorghum Sorghum
Triticale Triticosecale
Wheat Triticumet al.
Faba Bean / Vetch Vicia
Cowpeacet al. Vigna
Maize Zea

Observations
Breadfruit only.

Genera included are: Brassica, Armoracia, Barbarea,
Camelina, Crambe, Diplotaxis, Eruca, Isatis, Lepidium,
Raphanobrassica, Raphanus, Rorippa, and Snapis. Thiscom-
prises oilseed and vegetabl e crops such as cabbage, rapeseed,
mustard, cress, rocket, radish, andturnip. ThespeciesLepidium
meyenii (maca) is excluded.

Genera Poncirus and Fortunella are included as root stock.

Magjor aroids include taro, cocoyam, dasheen and tannia.

Manihot esculenta only.
Except Musa textilis.

Except Phaseolus polyanthus.

Section tuberosa included, except Solanum phureja.
Section melongena included.

Including Agropyron, Elymus, and Secale.

ExcludingZeaperennis, Zeadiploperennis, and Zealuxurians.
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Forages

Genera

LEGUME FORAGES

Astragalus
Canavalia
Coronilla
Hedysarum
Lathyrus
Lespedeza
Lotus
Lupinus
Medicago
Melilotus
Onobrychis
Ornithopus
Prosopis
Pueraria
Trifolium

GRASSFORAGES
Andropogon
Agropyron

Agrostis

Alopecurus
Arrhenatherum
Dactylis

Festuca

Lolium

Phalaris

Phleum

Poa

Tripsacum

OTHER FORAGES
Atriplex

Salsola
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Species

chinensis, cicer, arenarius

Ensiformis

Varia

Coronarium

cicera, ciliolatus, hirsutus, ochrus, odoratus, sativus
Cuneata, striata, stipulacea

corniculatus, subbiflorus, uliginosus

albus, angustifolius, luteus

arborea, falcata, sativa, scutellata, rigidula, truncatula
albus, officinalis

Viciifolia

Sativus

affinis, alba, chilensis, nigra, pallida

Phaseoloides

alexandrinum, alpestre, ambiguum, angustifolium, arvense,
agrocicerum, hybridum, incarnatum, pratense, repens, resupinatum,
rueppel lianum, semipilosum, subterraneum, vesiculosum

Gayanus

cristatum, desertorum

stolonifera, tenuis

Pratensis

Elatius

Glomerata

arundinacea, gigantea, heterophylla, ovina, pratensis, rubra
hybridum, multiflorum, perenne, rigidum, temulentum
aquatica, arundinacea

Pratense

alpina, annua, pratensis

Laxum

halimus, nummularia
Vermiculata
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ANNEX Il

Part 1
ARBITRATION

Articlel

The claimant party shall notify the Secretary that the parties to the dispute are referring it to
arbitration pursuant to Article 22. The notification shall state the subject-matter of arbitration and
include, in particular, the articles of this Treaty, the interpretation or application of which are at
issue. If the parties to the dispute do not agree on the subject matter of the dispute before the
President of thetribunal isdesignated, thearbitral tribunal shall determinethe subject matter. The
Secretary shall forward the information thus received to al Contracting Parties to this Treaty.

Article2

1. Indisputesbetweentwo partiesto thedispute, thearbitral tribunal shall consist of threemembers.
Each of the parties to the dispute shall appoint an arbitrator and the two arbitrators so appointed
shall designate by common agreement thethird arbitrator who shall bethe President of thetribunal.
Thelatter shall not be anational of one of the partiesto the dispute, nor have hisor her usual place
of residenceintheterritory of one of these partiesto the dispute, nor be employed by any of them,
nor have dealt with the case in any other capacity.

2. In disputes between more than two Contracting Parties, parties to the dispute with the same
interest shall appoint one arbitrator jointly by agreement.

3. Any vacancy shall befilled in the manner prescribed for the initial appointment.

Article3

1. If the President of the arbitral tribunal has not been designated within two months of the
appointment of the second arbitrator, the Director-General of FAO shall, at the request of a party
to the dispute, designate the President within a further two-month period.

2. If one of the partiesto the dispute does not appoint an arbitrator within two months of receipt
of the request, the other party may inform the Director-General of FAO who shall make the
designation within afurther two-month period.

Article4

Thearbitral tribunal shall render itsdecisionsin accordance with the provisions of this Treaty and
international law.

Article5

Unlessthe partiesto the dispute otherwise agree, the arbitral tribunal shall determineitsownrules
of procedure.

Article 6

Thearbitral tribunal may, at the request of one of the partiesto the dispute, recommend essential
interim measures of protection.
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Article7

The parties to the dispute shall facilitate the work of the arbitral tribunal and, in particular, using
all means at their disposal, shall:

(@) Provideit with al relevant documents, information and facilities; and
(b) Enable it, when necessary, to call witnesses or experts and receive their evidence.
Article8

The partiesto the dispute and the arbitrators are under an obligation to protect the confidentiality
of any information they receive in confidence during the proceedings of the arbitral tribunal.

Article9

Unless the arbitral tribunal determines otherwise because of the particular circumstances of the
case, thecostsof thetribunal shall beborneby the partiesto thedisputein equal shares. Thetribunal
shall keep arecord of all its costs, and shall furnish afinal statement thereof to the parties to the
dispute.

Article 10

Any Contracting Party that has an interest of alegal nature in the subject-matter of the dispute
which may be affected by the decision in the case, may intervene in the proceedings with the
consent of the tribunal.

Article11

Thetribunal may hear and determine counterclaimsarising directly out of the subject-matter of the
dispute.

Article 12

Decisionsboth on procedure and substance of thearbitral tribunal shall betaken by amajority vote
of its members.

Article 13

If one of the partiesto the dispute does not appear before the arbitral tribunal or failsto defend its
case, the other party may request the tribunal to continue the proceedings and to make its award.
Absence of aparty to the dispute or afailure of a party to the dispute to defend its case shall not
constitute a bar to the proceedings. Before rendering itsfinal decision, the arbitral tribunal must
satisfy itself that the claim iswell founded in fact and law.

Article 14

The tribunal shall render its final decision within five months of the date on which it is fully
constituted unlessit findsit necessary to extend thetime-limit for aperiod which should not exceed
five more months.

Article 15

Thefinal decision of thearbitral tribunal shall be confined to the subject-matter of the dispute and
shall state the reasons on which it is based. It shall contain the names of the members who have
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participated and the date of the final decision. Any member of the tribunal may attach a separate
or dissenting opinion to the final decision.

Article 16

Theaward shall be binding onthe partiesto thedispute. It shall bewithout appeal unlesstheparties
to the dispute have agreed in advance to an appellate procedure.

Article 17

Any controversy which may arise between the parties to the dispute as regards the interpretation
or manner of implementation of thefinal decision may be submitted by either party to the dispute
for decision to the arbitral tribunal which rendered it.

Part 2
CONCILIATION

Article1

A conciliation commission shall be created upon the request of one of the parties to the dispute.
The commission shall, unless the parties to the dispute otherwise agree, be composed of five
members, two appoi nted by each party concerned and aPresident chosenjointly by thosemembers.

Article2

In disputes between morethan two Contracting Parties, partiesto the disputewith the sameinterest
shall appoint their members of the commission jointly by agreement. Where two or more parties
to the dispute have separate interests or there is adisagreement asto whether they are of the same
interest, they shall appoint their members separately.

Article3

If any appoi ntments by the partiesto the dispute are not made within two months of the date of the
request to create a conciliation commission, the Director-General of FAO shall, if asked to do so
by the party to the dispute that made the request, make those appointments within a further two-
month period.

Article4

If aPresident of the conciliation commission has not been chosen within two months of the last of
the members of the commission being appointed, the Director-General of FAO shall, if asked to
do so by a party to the dispute, designate a President within afurther two-month period.
Article5

The conciliation commission shall take its decisions by majority vote of its members. It shall,
unless the parties to the dispute otherwise agree, determine its own procedure. It shall render a
proposal for resolution of the dispute, which the parties shall consider in good faith.

Article6

A disagreement asto whether the conciliation commission has competence shall be decided by the
commission.
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APPENDIX 1

Appendix 1

The following instruments have been deposited on the dates indicated (as of 13 January 2005):

Participant

Algeria

Angola

Argentina

Australia

Austria

Bangladesh

Belgium

Bhutan

Brazil

Bulgaria

Burkina Faso

Burundi

Cambodia

Cameroon

Canada

Cape Verde

Central African Republic

Chad

Chile

Colombia

Congo, Republic of

Cook Islands

CostaRica

Coted'Ivoire

Cuba

Cyprus

Czech Republic

Democratic People' s Republic of
Korea

Democratic Republic of the Congo

Dominican Republic

Denmark

Ecuador

Egypt

El Salvador

Eritrea

Estonia

Ethiopia

European Community

Finland

France

Gabon

Ghana

Germany

Greece

Guatemala

Guinea

Haiti

Honduras

Hungary

India

Iran, Islamic Republic of

Ireland

Signature

10/10/2002
10/6/2002
10/6/2002
6/6/2002
17/10/2002
6/6/2002
10/6/2002
10/6/2002

9/11/2001
10/6/2002
11/6/2002
3/9/2002
10/6/2002
16/10/2002
9/11/2001
11/6/2002
4/11/2002
30/10/2002

10/6/2002
9/11/2001
11/10/2002
12/6/2002

11/6/2002
6/6/2002

29/8/2002
10/6/2002
10/6/2002

12/6/2002
6/6/2002
6/6/2002
6/6/2002
10/6/2002
28/10/2002
6/6/2002
6/6/2002
13/6/2002
11/6/2002
9/11/2001

10/6/2002
4/11/2002
6/6/2002

Ratification

14/11/2003

2/9/2003

10/6/2002

4/8/2003

25/6/2003
16/9/2004
15/9/2003

31/3/2004
31/3/2004
9/7/2003
10/6/2002
18/6/2003
31/3/2004
28/10/2002

31/3/2004
31/3/2004

10/6/2002

31/3/2004

Acceptance  Approval  Accession

13/12/2002

29/12/04

11/6/2002

14/9/2004
2/12/2004

31/3/2004
16/7/2003

5/6/2003

7/5/2004

31/3/2004

31/3/2004

11/6/2002

14/1/2004
4/3/2004
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Participant

Italy

Jordan

Kenya

Kuwait

Latvia

Lebanon

L uxembourg

Madagascar

Malawi

Maaysia

Mali

Malta

Marshall Islands

Mauritania

Mauritius

Morocco

Myanmar

Namibia

Netherlands

Nicaragua

Niger

Nigeria

Norway

Oman

Pakistan

Paraguay

Peru

Portugal

Saint Lucia

Senegal

Serbia and Montenegro

Sierraleone

Spain

Sudan

Swaziland

Sweden

Switzerland

Syrian Arab Republic

Thailand

The Former Yugoslav Republic of
Macedonia

Togo

Trinidad and Tobago

Tunisia

Turkey

United Arab Emirates

United Kingdom

United Republic of Tanzania

United States of America

Uganda

Uruguay

Venezuela

Zambia

Zimbabwe
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6/6/2002 18/5/2004
9/11/2001 30/5/2002

27/5/2003
2/9/2003
27/5/2004
4/11/2002 6/5/2004
6/6/2002 31/3/2004
30/10/2002
10/6/2002 4/7/2002
5/5/2003
9/11/2001
10/6/2002
13/6/2002
11/2/2003
27/3/2003
27/3/2002
4/12/2002
9/11/2001 7/10/2004
6/6/2002
22/11/2002
11/6/2002 27/10/2004
10/6/2002
12/6/2002 3/8/2004
14/7/2004
2/9/2003
24/10/2002 3/1/2003
8/10/2002 5/6/2003
6/6/2002
16/7/2003
9/11/2001
1/10/2002
20/11/2002
6/6/2002 31/3/2004
10/6/2002 10/6/2002
10/6/2002
6/6/2002 31/3/2004
28/10/2002  22/11/2004
13/6/2002 26/8/2003
4/11/2002
10/6/2002
4/11/2002
27/10/2004
10/6/2002 8/6/2004
4/11/2002
16/2/2004
6/6/2002 31/3/2004
30/4/2004
1/11/2002
25/3/2003
10/6/2002
11/2/2002
4/11/2002
30/10/2002



INTERNATIONAL TREATY ON PLANT GENETIC RESOURCE
FOR FOOD AND AGRICULTURE

PREAMBLE

The Contracting Parties,

Convinced of the special natureof plant genetic resourcesfor food and agriculture, their distinctive
features and problems needing distinctive solutions;

Alarmed by the continuing erosion of these resources;

Cognizant that plant genetic resources for food and agriculture are a common concern of all
countries, in that all countries depend very largely on plant genetic resources for food and
agriculture that originated el sewhere;

Acknowledging that the conservation, exploration, collection, characterization, evaluation
and documentation of plant genetic resourcesfor food and agriculture are essential in meeting the
goalsof the Rome Declaration on World Food Security and theWorld Food Summit Plan of Action
and for sustainable agricultural development for thisand future generations, and that the capacity
of developing countries and countries with economiesin transition to undertake such tasks needs
urgently to be reinforced;

Noting that the Global Plan of Action for the Conservation and Sustainable Use of Plant Genetic
Resources for Food and Agricultureis an internationally agreed framework for such activities,

Acknowledging further that plant genetic resources for food and agriculture are the raw material
indispensable for crop genetic improvement, whether by means of farmers’ selection, classical
plant breeding or modern biotechnologies, and are essential in adapting to unpredictable environ-
mental changes and future human needs,

Affirming that the past, present and future contributions of farmers in all regions of the world,
particularly thosein centresof originand diversity, in conserving, improving and making available
these resources, isthe basis of Farmers’ Rights;

Affirming also that the rightsrecognized in this Treaty to save, use, exchange and sell farm-saved
seed and other propagating material, and to participate in decision-making regarding, and in the
fair and equitable sharing of the benefits arising from, the use of plant genetic resources for food
and agriculture, arefundamental to therealization of Farmers' Rights, aswell asthe promotion of
Farmers' Rights at national and international levels;

Recognizing that this Treaty and other international agreementsrelevant to this Treaty should be
mutually supportive with aview to sustainable agriculture and food security;

Affirming that nothing in this Treaty shall be interpreted asimplying in any way a change in the
rights and obligations of the Contracting Parties under other international agreements;

Under standing that the above recital isnot intended to create ahierarchy between this Treaty and
other international agreements,

Awar ethat questionsregarding the management of plant genetic resourcesfor food and agriculture
are at the meeting point between agriculture, the environment and commerce, and convinced that
there should be synergy among these sectors;

Aware of their responsibility to past and future generations to conserve the World' s diversity of
plant genetic resources for food and agriculture;

Recognizingthat, intheexerciseof their sovereignrightsover their plant genetic resourcesfor food
and agriculture, states may mutually benefit from the creation of an effective multilateral system
for facilitated access to a negotiated selection of these resources and for the fair and equitable
sharing of the benefits arising from their use; and
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Desiringto concludeaninternational agreement withintheframework of theFood and Agriculture
Organization of the United Nations, hereinafter referred to asFAO, under Article X1V of theFAO
Constitution;

Have agreed asfollows:
PART | — INTRODUCTION

Article 1 — Objectives

1.1 The objectives of this Treaty are the conservation and sustainable use of plant genetic
resources for food and agriculture and the fair and equitable sharing of the benefits arising
out of their use, in harmony with the Convention on Biological Diversity, for sustainable
agriculture and food security.

1.2 Theseobjectiveswill be attained by closely linking this Treaty to the Food and Agriculture
Organization of the United Nations and to the Convention on Biological Diversity.

Article2 —Use of terms
For the purpose of this Treaty, thefollowing terms shall have the meanings hereunder assigned to

them. These definitions are not intended to cover trade in commaodities:

“In situ conservation” means the conservation of ecosystems and natural habitats and the
maintenance and recovery of viable populations of speciesintheir natural surroundingsand, inthe
case of domesticated or cultivated plant species, in the surroundings where they have developed
their distinctive properties.

“Ex situ conservation” meansthe conservation of plant genetic resourcesfor food and agriculture
outside their natural habitat.

“Plant genetic resources for food and agriculture” means any genetic material of plant origin of
actual or potential value for food and agriculture.

“Genetic material” means any material of plant origin, including reproductive and vegetative
propagating material, containing functional units of heredity.

“Variety” means a plant grouping, within a single botanical taxon of the lowest known rank,
defined by the reproducible expression of its distinguishing and other genetic characteristics.

“Ex Situ collection” means a collection of plant genetic resources for food and agriculture
maintained outside their natural habitat.

“Centre of origin” means ageographica areawhere a plant species, either domesticated or wild,
first developed its distinctive properties.

“Centreof crop diversity” meansageographic areacontaining ahigh level of genetic diversity for
crop speciesinin situ conditions.

Article 3— Scope
This Treaty relates to plant genetic resources for food and agriculture.

PART Il - GENERAL PROVISIONS

Article 4 — General Obligations

Each Contracting Party shall ensurethe conformity of itslaws, regul ationsand procedureswithits
obligations as provided in this Treaty.
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Article5—-Conservation, Exploration, Collection, Characterization, Evaluation

and Documentation of Plant Genetic Resour cesfor Food and Agriculture

5.1 Each Contracting Party shall, subject to national |egisation, and in cooperation with other
Contracting Parties where appropriate, promote an integrated approach to the exploration,
conservation and sustai nabl e use of plant genetic resourcesfor food and agricultureand shall
in particular, as appropriate:

@

(b)

(©
(d)

()

(f)

Survey and inventory plant genetic resources for food and agriculture, taking into
account the status and degree of variation in existing popul ations, including those that
are of potential use and, as feasible, assess any threats to them;

Promotethe collection of plant genetic resourcesfor food and agriculture and relevant
associated information on those plant genetic resources that are under threat or are of
potential use;

Promote or support, asappropriate, farmersand local communities’ effortsto manage
and conserve on-farm their plant genetic resources for food and agriculture;
Promotein situ conservation of wild croprelativesand wild plantsfor food production,
including in protected areas, by supporting, inter alia, the efforts of indigenous and
local communities;

Cooperateto promotethe devel opment of an efficient and sustai nable system of exsitu
conservation, giving due attention to the need for adequate documentation, characteri-
zation, regeneration and evaluation, and promote the development and transfer of
appropriate technol ogiesfor this purposewith aview to improving the sustainable use
of plant genetic resources for food and agriculture;

Monitor the maintenance of theviability, degree of variation, and the genetic integrity
of collections of plant genetic resources for food and agriculture.

5.2 TheContracting Partiesshall, asappropriate, takestepsto minimizeor, if possible, eliminate
threats to plant genetic resources for food and agriculture.

Article 6 — Sustainable Use of Plant Genetic Resour ces

6.1 The Contracting Parties shall develop and maintain appropriate policy and legal measures
that promote the sustainable use of plant genetic resources for food and agriculture.

6.2 The sustainable use of plant genetic resources for food and agriculture may include such
measures as:

@

(b)

(©

(d)

()
(f)

pursuing fair agricultural policiesthat promote, as appropriate, the devel opment and
maintenance of diverse farming systems that enhance the sustainable use of agricul-
tural biological diversity and other natural resources;

strengthening research which enhances and conserves biological diversity by maxi-
mizing intra- and inter-specific variation for the benefit of farmers, especially those
who generate and use their own varieties and apply ecological principlesin maintain-
ing soil fertility and in combating diseases, weeds and pests,

promoting, as appropriate, plant breeding efforts which, with the participation of
farmers, particularly in developing countries, strengthen the capacity to develop
varietiesparticularly adapted to social, economic and ecol ogical conditions, including
in marginal areas,

broadening the genetic base of crops and increasing the range of genetic diversity
available to farmers;

promoting, as appropriate, the expanded use of local and locally adapted crops,
varieties and underutilized species;

supporting, as appropriate, the wider use of diversity of varieties and species in on-
farm management, conservation and sustai nable use of cropsand creating strong links
to plant breeding and agricultural development in order to reduce crop vulnerability
and genetic erosion, and promote increased world food production compatible with
sustainable devel opment; and
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(g) reviewing, and, asappropriate, adjusting breeding strategies and regul ations concern-
ing variety release and seed distribution.

Article 7 — National Commitments and I nternational Cooperation

7.1 Each Contracting Party shall, asappropriate, integrateinto itsagricultureand rural develop-
ment policies and programmes, activitiesreferredtoin Articles5 and 6, and cooperate with
other Contracting Parties, directly or through FAO and other relevant international organi-
zations, in the conservation and sustainable use of plant genetic resources for food and
agriculture.

7.2 International cooperation shall, in particular, be directed to:

(8 establishing or strengthening the capabilities of developing countries and countries
with economiesin transition with respect to conservation and sustainable use of plant
genetic resources for food and agriculture;

(b) enhancing international activities to promote conservation, evaluation, documenta-
tion, genetic enhancement, plant breeding, seed multiplication; and sharing, providing
accessto, and exchanging, in conformity with Part 1V, plant genetic resourcesfor food
and agriculture and appropriate information and technology;

(c) maintaining and strengthening the institutional arrangements provided for in Part V;
and

(d) implement the funding strategy of Article 18.

Article 8 — Technical Assistance

The Contracting Parties agree to promote the provision of technical assistance to Contracting
Parties, especially those that are devel oping countries or countries with economiesin transition,
either bilaterally or through the appropriate international organizations, with the objective of
facilitating the implementation of this Treaty.

PART Il - FARMERS’ RIGHTS
Article 9 — Farmers Rights

9.1 The Contracting Parties recognize the enormous contribution that the local and indigenous
communitiesand farmersof all regionsof theworld, particularly thoseinthecentresof origin
and crop diversity, have made and will continue to make for the conservation and
development of plant genetic resources which constitute the basis of food and agriculture
production throughout the world.

9.2 The Contracting Parties agree that the responsibility for realizing Farmers Rights, as they
relate to plant genetic resources for food and agriculture, rests with national governments.
In accordance with their needsand priorities, each Contracting Party should, asappropriate,
and subject toitsnational legislation, take measuresto protect and promote Farmers' Rights,

including:
(8 protection of traditional knowledge relevant to plant genetic resources for food and
agriculture;

(b) therighttoequitably participatein sharing benefitsarising fromtheutilization of plant
genetic resources for food and agriculture; and

(c) theright to participate in making decisions, at the national level, on mattersrelated to
the conservation and sustainable use of plant genetic resources for food and agricul-
ture.

9.3 NothinginthisArticleshall beinterpreted to limit any rightsthat farmers haveto save, use,
exchange and sell farm-saved seed/propagating material, subject to national law and as

appropriate.
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PART IV — THE MULTILATERAL SYSTEM OF ACCESS AND

BENEFIT-SHARING

Article 10 — Multilateral System of Access and Benefit-sharing

10.1

10.2

Intheir relationshipswith other States, the Contracting Partiesrecognizethe sovereignrights
of States over their own plant genetic resources for food and agriculture, including that the
authority to determine access to those resources rests with national governments and is
subject to national legislation.

In the exercise of their sovereign rights, the Contracting Parties agree to establish a
multilateral system, whichisefficient, effective, and transparent, both to facilitate accessto
plant genetic resourcesfor food and agriculture, and to share, inafair and equitableway, the
benefits arising from the utilization of these resources, on a complementary and mutually
reinforcing basis.

Article 11 — Coverage of the Multilateral System

111

11.2

11.3

114

115

Infurtherance of the objectivesof conservation and sustai nable use of plant geneticresources
for food and agriculture and thefair and equitable sharing of benefitsarising out of their use,
asstatedin Article 1, theMultilateral System shall cover the plant genetic resourcesfor food
and agriculture listed in Annex |, established according to criteria of food security and
interdependence.

TheMultilateral System, asidentifiedinArticle11.1, shall includeall plant geneticresources
for food and agriculture listed in Annex | that are under the management and control of the
Contracting Parties and in the public domain. With aview to achieving the fullest possible
coverage of the Multilateral System, the Contracting Parties invite all other holders of the
plant genetic resources for food and agriculture listed in Annex | to include these plant
genetic resources for food and agriculture in the Multilateral System.

Contracting Parties al so agree to take appropriate measures to encourage natural and legal
persons within their jurisdiction who hold plant genetic resources for food and agriculture
listed in Annex | to include such plant genetic resources for food and agriculture in the
Multilateral System.

Within two years of the entry into force of the Treaty, the Governing Body shall assessthe
progress in including the plant genetic resources for food and agriculture referred to in
paragraph 11.3 in the Multilateral System. Following this assessment, the Governing Body
shall decidewhether accessshall continueto befacilitated to those natural andlegal persons
referredtoinparagraph 11.3 that havenotincluded these plant genetic resourcesfor food and
agricultureinthe Multilateral System, or take such other measures as it deems appropriate.

The Multilateral System shall aso include the plant genetic resources for food and
agriculture listed in Annex | and held in the ex situ collections of the International
Agricultural Research Centres of the Consultative Group on International Agricultural
Research (CGIAR), as provided in Article 15.1a, and in other international institutions, in
accordance with Article 15.5.

Article 12 — Facilitated accessto plant genetic resour cesfor food and agriculturewithin the

121

Multilateral System
The Contracting Parties agree that facilitated accessto plant genetic resources for food and

agriculture under the Multilateral System, as defined in Article 11, shall be in accordance
with the provisions of this Treaty.

201



Explanatory Guide to the International Treaty on Plant Genetic Resources for Food and Agriculture

12.2

12.3

124

125

12.6

202

The Contracting Parties agree to take the necessary legal or other appropriate measures to
provide such access to other Contracting Parties through the Multilateral System. To this
effect, such access shall also be provided to legal and natural persons under the jurisdiction
of any Contracting Party, subject to the provisions of Article 11.4.

Such access shall be provided in accordance with the conditions below:

(@ Access shall be provided solely for the purpose of utilization and conservation for
research, breeding and training for food and agriculture, provided that such purpose
doesnot include chemical, pharmaceutical and/or other non-food/feed industrial uses.
In the case of multiple-use crops (food and non-food), their importance for food
security should be the determinant for their inclusion in the Multilateral System and
availability for facilitated access.

(b) Access shall be accorded expeditiously, without the need to track individual acces-
sionsand free of charge, or, when afeeischarged, it shall not exceed the minimal cost
involved;

(c) All avallable passport data and, subject to applicable law, any other associated
available non-confidential descriptive information, shall be made available with the
plant genetic resources for food and agriculture provided,

(d) Recipients shall not clam any intellectual property or other rights that limit the
facilitated accesstothe plant geneticresourcesfor food and agriculture, or their genetic
parts or components, in the form received from the Multilateral System;

(e) Access to plant genetic resources for food and agriculture under development,
including material being developed by farmers, shall be at the discretion of its
developer, during the period of its development;

(f)  Accessto plant genetic resourcesfor food and agriculture protected by intellectual and
other property rights shall be consistent with relevant international agreements, and
with relevant national laws;

(g Plant genetic resources for food and agriculture accessed under the Multilatera
System and conserved shall continue to be made available to the Multilateral System
by the recipients of those plant genetic resources for food and agriculture, under the
terms of this Treaty; and

(h)  Without prejudice to the other provisions under this Article, the Contracting Parties
agree that access to plant genetic resources for food and agriculture found in in situ
conditionswill be provided according to national legislation or, in the absence of such
legidlation, in accordance with such standards as may be set by the Governing Body.

To this effect, facilitated access, in accordance with Articles 12.2 and 12.3 above, shall be
provided pursuant to astandard material transfer agreement (MTA), which shall be adopted
by the Governing Body and contain the provisions of Articles12.3a, d and g, aswell asthe
benefit-sharing provisions set forthin Article 13.2d(ii) and other relevant provisions of this
Treaty, and the provision that the recipient of the plant genetic resources for food and
agriculture shall require that the conditions of the MTA shall apply to the transfer of plant
genetic resources for food and agriculture to another person or entity, as well as to any
subsequent transfers of those plant genetic resources for food and agriculture.

Contracting Parties shall ensure that an opportunity to seek recourseisavailable, consistent
with applicablejurisdictional requirements, under their legal systems, in case of contractual
disputes arising under such MTAS, recognizing that obligations arising under such MTAs
rest exclusively with the parties to those MTAS.

In emergency disaster situations, the Contracting Parties agree to provide facilitated access
to appropriate plant genetic resourcesfor food and agriculturein the Multilateral Systemfor
the purpose of contributing to the re-establishment of agricultural systems, in cooperation
with disaster relief co-ordinators.
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Article 13 — Benefit-sharing in the Multilateral System

13.1 The Contracting Partiesrecognize that facilitated accessto plant genetic resourcesfor food
and agriculture which are included in the Multilateral System constitutes itself a major
benefit of the Multilateral System and agreethat benefits accruing therefrom shall be shared
fairly and equitably in accordance with the provisions of this Article.

13.2

The Contracting Parties agree that benefits arising from the use, including commercial, of
plant genetic resourcesfor food and agricultureunder theMultilateral System shall beshared
fairly and equitably through thefollowing mechanisms: the exchange of information, access
to and transfer of technology, capacity-building, and the sharing of the benefitsarising from
commercialization, taking into account the priority activity areasin therolling Global Plan
of Action, under the guidance of the Governing Body:

Exchange of information:

The Contracting Parties agree to make available information which shall, inter alia,
encompass catal ogues and inventories, information on technol ogies, results of techni-
cal, scientificand socio-economicresearch, including characterization, eval uationand
utilization, regarding those plant genetic resources for food and agriculture under the
Multilateral System. Such information shall be made available, where non-confiden-
tial, subject to applicable law and in accordance with national capabilities. Such
information shall be made available to all Contracting Parties to this Treaty through
the information system, provided for in Article 17.

Access to and transfer of technology:

@

(b)

(i)

(i)

(iii)

The Contracting Parties undertake to provide and/or facilitate access to tech-
nologies for the conservation, characterization, evaluation and use of plant
genetic resources for food and agriculture which are under the Multilateral
System. Recognizing that some technologies can only be transferred through
genetic material, the Contracting Parties shall provide and/or facilitate accessto
such technologies and genetic material which is under the Multilateral System
and to improved varieties and genetic material developed through the use of
plant genetic resources for food and agriculture under the Multilateral System,
in conformity with the provisions of Article 12. Access to these technologies,
improved varieties and genetic material shall be provided and/or facilitated,
while respecting applicable property rights and access laws, and in accordance
with national capabilities.

Access to and transfer of technology to countries, especially to developing
countriesand countrieswith economiesintransition, shall becarried out through
aset of measures, such as the establishment and maintenance of, and participa-
tionin, crop-based thematic groups on utilization of plant genetic resourcesfor
food and agriculture, al types of partnership in research and development and
in commercial joint ventures relating to the material received, human resource
development, and effective access to research facilities.

Accesstoandtransfer of technology asreferredtoin (i) and (ii) above, including
that protected by intellectual property rights, to developing countries that are
Contracting Parties, in particular least developed countries, and countries with
economiesintransition, shall be provided and/or facilitated under fair and most
favourableterms, in particular inthe case of technol ogiesfor usein conservation
as well as technologies for the benefit of farmers in developing countries,
especialy inleast devel oped countries, and countries with economiesin transi-
tion, including on concessional and preferential terms where mutually agreed,
inter alia, through partnershipsin research and devel opment under the Multilat-
era System. Such access and transfer shall be provided on terms which
recognize and are consistent with the adequate and effective protection of
intellectual property rights.
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(©)

(d)

Capacity-building:
Taking into account the needs of devel oping countries and countries with economies
intransition, asexpressed throughthe priority they accord to building capacity in plant
genetic resources for food and agriculture in their plans and programmes, when in
place, in respect of those plant genetic resources for food and agriculture covered by
theMultilateral System, the Contracting Partiesagreetogivepriority to (i) establishing
and/or strengthening programmes for scientific and technical education and training
in conservation and sustainable use of plant genetic resourcesfor food and agriculture,
(if) developing and strengthening facilities for conservation and sustainable use of
plant genetic resourcesfor food and agriculture, in particular in devel oping countries,
and countries with economies in transition, and (iii) carrying out scientific research
preferably, and where possibl e, in devel oping countries and countrieswith economies
in transition, in cooperation with institutions of such countries, and developing
capacity for such research in fields where they are needed.

Sharing of monetary and other benefits of commercialization

(i) TheContracting Parties agree, under the Multilateral System, to take measures
in order to achieve commercial benefit-sharing, through the involvement of the
private and public sectors in activities identified under this Article, through
partnerships and collaboration, including with the private sector in developing
countriesand countrieswith economiesintransition, in research and technol ogy
development;

(i)  The Contracting Parties agree that the standard Material Transfer Agreement

referred to in Article 12.4 shall include a requirement that a recipient who
commercializesaproduct that isaplant geneticresourcefor food and agriculture
and that incorporates material accessed from the Multilateral System, shall pay
to the mechanism referred to in Article 19.3f, an equitable share of the benefits
arising from the commercialization of that product, except whenever such a
product is available without restriction to others for further research and
breeding, in which case the recipient who commercializes shall be encouraged
to make such payment.
The Governing Body shall, at its first meeting, determine the level, form and
manner of the payment, in line with commercial practice. The Governing Body
may decide to establish different levels of payment for various categories of
recipients who commercialize such products; it may also decide on the need to
exempt from such payments small farmers in developing countries and in
countrieswith economiesin transition. The Governing Body may, fromtimeto
time, review the levels of payment with aview to achieving fair and equitable
sharing of benefits, and it may also assess, within aperiod of fiveyearsfromthe
entry into force of this Treaty, whether the mandatory payment requirement in
the MTA shall apply aso in cases where such commercialized products are
available without restriction to others for further research and breeding.

13.3 TheContracting Partiesagreethat benefitsarising fromtheuse of plant genetic resourcesfor
food and agriculture that are shared under the Multilateral System should flow primarily,
directly and indirectly, to farmersin al countries, especially in developing countries, and
countries with economies in transition, who conserve and sustainably utilize plant genetic
resources for food and agriculture.

134
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The Governing Body shall, at its first meeting, consider relevant policy and criteria for
specific assistance under the agreed funding strategy established under Article 18 for the
conservation of plant genetic resourcesfor food and agriculturein devel oping countries, and
countries with economies in transition whose contribution to the diversity of plant genetic
resourcesfor food and agricultureintheMultilateral Systemissignificant and/or which have
special needs.
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13.5 The Contracting Parties recognize that the ability to fully implement the Global Plan of
Action, inparticular of devel oping countriesand countrieswith economiesintransition, will
depend largely upon the effective implementation of this Article and of thefunding strategy
asprovided in Article 18.

13.6 The Contracting Parties shall consider modalities of astrategy of voluntary benefit-sharing
contributions whereby Food Processing Industriesthat benefit from plant genetic resources
for food and agriculture shall contribute to the Multilateral System.

PART V — SUPPORTING COMPONENTS

Article 14 — Global Plan of Action

Recognizing that the rolling Global Plan of Action for the Conservation and Sustainable Use of
Plant Genetic Resourcesfor Food and Agricultureisimportant to this Treaty, Contracting Parties
should promoteits effectiveimplementation, including through national actions and, as appropri-
ate, international cooperation to provide a coherent framework, inter alia, for capacity-building,
technol ogy transfer and exchange of information, taking into account the provisionsof Article 13.

Article 15 — Ex Situ Collectionsof Plant Genetic Resour cesfor Food and Agricultureheld by
thelnternational Agricultural Research Centres of the Consultative Group on
International Agricultural Research and other International Institutions

15.1 The Contracting Parties recognize the importanceto this Treaty of the ex situ collections of
plant geneticresourcesfor food and agriculture heldintrust by thelnternational Agricultural
Research Centres(IARCs) of the Consultative Group on International Agricultural Research
(CGIAR). The Contracting Parties call upon the IARCs to sign agreements with the
Governing Body with regard to such ex situ collections, in accordance with the following
terms and conditions:

(@ Plantgeneticresourcesforfoodandagriculturelistedin Annex | of thisTreaty and held
by the | ARCs shall be made availablein accordance with the provisionsset out in Part
IV of this Treaty.

(b) Plant genetic resources for food and agriculture other than those listed in Annex | of
this Treaty and collected before its entry into force that are held by IARCs shall be
madeavailablein accordancewiththeprovisionsof theM TA currently in use pursuant
to agreements between the IARCs and the FAO. ThisMTA shall be amended by the
Governing Body no later than its second regular session, in consultation with the
IARCs, in accordance with the relevant provisions of this Treaty, especially Articles
12 and 13, and under the following conditions:

(i) The IARCs shall periodically inform the Governing Body about the MTAS
entered into, according to a schedul e to be established by the Governing Body;

(i)  The Contracting Parties in whose territory the plant genetic resources for food
and agriculture were collected from in situ conditions shall be provided with
samples of such plant genetic resources for food and agriculture on demand,
without any MTA,;

(iii) Benefitsarising under the above M TA that accrue to the mechanism mentioned
inArticle19.3f shall beapplied, in particul ar, totheconservation and sustainable
use of the plant genetic resources for food and agriculture in question, particu-
larly in national and regional programmesin devel oping countriesand countries
with economies in transition, especialy in centres of diversity and the least
developed countries; and

(iv) ThelARCsshall take appropriate measures, in accordance with their capacity,
to maintain effective compliance with the conditions of the MTAs, and shall
promptly inform the Governing Body of cases of non-compliance.
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(c) IARCs recognize the authority of the Governing Body to provide policy guidance
relating to ex situ collections held by them and subject to the provisions of this Treaty.

(d) Thescientific and technical facilitiesin which such ex situ collections are conserved
shall remain under the authority of the IARCs, which undertake to manage and
administer these ex situ collections in accordance with internationally accepted
standards, in particular the Genebank Standards as endorsed by the FAO Commission
on Genetic Resources for Food and Agriculture.

(e) Upon request by an IARC, the Secretary shall endeavour to provide appropriate
technical support.

(f) The Secretary shall have, at any time, right of accessto the facilities, aswell asright
to inspect al activities performed therein directly related to the conservation and
exchange of the material covered by this Article.

(g) If the orderly maintenance of these ex situ collections held by IARCs isimpeded or
threatened by whatever event, including force majeure, the Secretary, with the
approval of the host country, shall assist in its evacuation or transfer, to the extent
possible.

15.2 TheContracting Partiesagreeto providefacilitated accessto plant genetic resourcesfor food
and agriculturein Annex | under the Multilateral System to IARCs of the CGIAR that have
signed agreements with the Governing Body in accordance with this Treaty. Such Centres
shall beincludedinalist held by the Secretary to bemade availableto the Contracting Parties
on request.

15.3 The material other than that listed in Annex |, which is received and conserved by IARCs
after the coming into force of this Treaty, shall be available for access on terms consistent
with those mutually agreed between the |ARCsthat receive the material and the country of
origin of such resources or the country that has acquired those resourcesin accordance with
the Convention on Biological Diversity or other applicable law.

15.4 The Contracting Partiesare encouraged to provide |ARCsthat have signed agreementswith
the Governing Body with access, on mutually agreed terms, to plant genetic resources for
food and agriculturenot listed in Annex | that areimportant to the programmesand activities
of the IARCs.

15.5 The Governing Body will also seek to establish agreements for the purposes stated in this
Article with other relevant international institutions.

Article 16 — I nter national Plant Genetic Resour ces Networks

16.1 Existing cooperation in international plant genetic resources for food and agriculture
networks will be encouraged or developed on the basis of existing arrangements and
consistent with the terms of this Treaty, so asto achieve as complete coverage as possible
of plant genetic resources for food and agriculture.

16.2 The Contracting Parties will encourage, as appropriate, all relevant institutions, including
governmental, private, non-governmental, research, breeding and other institutions, to
participate in the international networks.

Article 17 —The Global Information System on Plant Genetic Resources for Food and
Agriculture

17.1 The Contracting Parties shall cooperate to develop and strengthen a global information
system to facilitate the exchange of information, based on existing information systems, on
scientific, technical and environmental mattersrel ated to plant genetic resourcesfor food and
agriculture, with the expectation that such exchange of information will contribute to the
sharing of benefitsby makinginformation on plant genetic resourcesfor food and agriculture
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availableto all Contracting Parties. In developing the Global Information System, coopera-
tion will be sought with the Clearing House Mechanism of the Convention on Biological
Diversity.

Based on notification by the Contracting Parties, early warning should be provided about
hazards that threaten the efficient maintenance of plant genetic resources for food and
agriculture, with aview to safeguarding the material.

TheContracting Partiesshall cooperatewith the Commission on Genetic Resourcesfor Food
and Agriculture of the FAO in its periodic reassessment of the state of the world’s plant
genetic resources for food and agriculture in order to facilitate the updating of the rolling
Global Plan of Action referred toin Article 14.

PART VI — FINANCIAL PROVISIONS

Article 18 — Financial Resour ces

18.1

18.2

18.3

184

The Contracting Parties undertake to implement afunding strategy for the implementation
of this Treaty in accordance with the provisions of this Article.

The objectives of the funding strategy shall be to enhance the availability, transparency,
efficiency and effectiveness of the provision of financial resourcesto implement activities
under this Treaty.

In order to mobilize funding for priority activities, plans and programmes, in particular in
devel oping countriesand countrieswith economiesin transition, and taking the Global Plan
of Action into account, the Governing Body shall periodically establish atarget for such
funding.

Pursuant to this funding strategy:

(@ The Contracting Parties shall take the necessary and appropriate measures within the
Governing Bodies of relevant international mechanisms, funds and bodies to ensure
due priority and attention to the effective alocation of predictable and agreed
resources for the implementation of plans and programmes under this Treaty.

(b) Theextent towhich Contracting Partiesthat are devel oping countriesand Contracting
Parties with economies in transition will effectively implement their commitments
under thisTreaty will depend onthe effectiveallocation, particularly by thedevel oped
country Parties, of theresourcesreferredtointhisArticle. Contracting Partiesthat are
devel oping countriesand Contracting Partieswith economiesintransition will accord
due priority in their own plans and programmes to building capacity in plant genetic
resources for food and agriculture.

(c) The Contracting Parties that are developed countries also provide, and Contracting
Parties that are developing countries and Contracting Parties with economies in
transitionavail themselvesof, financial resourcesfor theimplementation of thisTreaty
through bilateral and regional and multilateral channels. Such channels shall include
the mechanism referred to in Article 19.3f.

(d) Each Contracting Party agrees to undertake, and provide financial resources for
national activitiesfor the conservation and sustai nable use of plant genetic resources
for food and agriculture in accordance with its national capabilities and financial
resources. Thefinancial resourcesprovided shall not be used to endsinconsistent with
this Treaty, in particular in areas related to international trade in commodities. ;

(e) TheContracting Partiesagreethat thefinancial benefitsarisingfrom Article13.2d are
part of the funding strategy.

(f) Voluntary contributions may also be provided by Contracting Parties, the private
sector, taking into account the provisions of Article 13, non-governmental organisa-
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tions and other sources. The Contracting Parties agree that the Governing Body shall
consider modalities of a strategy to promote such contributions;

18.5 The Contracting Parties agree that priority will be given to the implementation of agreed
plans and programmes for farmers in developing countries, especialy in least developed
countries, and in countries with economies in transition, who conserve and sustainably
utilize plant genetic resources for food and agriculture.

PART VIl — INSTITUTIONAL PROVISIONS

Article 19 — Governing Body

19.1 A GoverningBody for thisTreaty ishereby established, composed of all Contracting Parties.

19.2 All decisions of the Governing Body shall be taken by consensus unless by consensus
another method of arriving at a decision on certain measures is reached, except that
consensus shall always be required in relation to Articles 23 and 24.

19.3 The functions of the Governing Body shall be to promote the full implementation of this
Treaty, keeping in view its objectives, and, in particular, to:

(@
(b)
(©)

(d)
(€)

(f)

(9)

(h)
(i)
()
(k)
()
(m)

(n)

provide policy direction and guidance to monitor, and adopt such recommendationsas
necessary for theimplementation of this Treaty and, in particular, for the operation of
the Multilateral System,;

adopt plans and programmes for the implementation of this Treaty;

adopt, at its first session, and periodically review the funding strategy for the
implementation of this Treaty, in accordance with the provisions of Article 18;
adopt the budget of this Treaty;

consider and establish subject to the availability of necessary funds such subsidiary
bodies as may be necessary, and their respective mandates and composition;
establish, asneeded, an appropriate mechanism, suchasaTrust Account, for receiving
and utilizingfinancial resourcesthat will accruetoit for purposesof implementing this
Treaty;

establish and maintain cooperation with other relevant i nternational organizationsand
treaty bodies, including in particular the Conference of the Parties to the Convention
on Biological Diversity, on matters covered by this Treaty, including their participa-
tion in the funding strategy;

consider and adopt, as required, amendments to this Treaty, in accordance with the
provisions of Article 23;

consider and adopt, asrequired, amendmentsto annexesto this Treaty, in accordance
with the provisions of Article 24;

consider modalities of a strategy to encourage voluntary contributions, in particular,
with reference to Articles 13 and 18;

perform such other functions as may be necessary for the fulfilment of the objectives
of this Treaty;

take note of relevant decisions of the Conference of the Parties to the Convention on
Biological Diversity and other relevant international organizations and treaty bodies,
inform, as appropriate, the Conference of the Partiesto the Convention on Biological
Diversity and other relevant international organizations and treaty bodies of matters
regarding the implementation of this Treaty; and

approve the terms of agreements with the IARCs and other international institutions
under Article 15, and review and amend the MTA in Article 15.

19.4 Subject to Article 19.6, each Contracting Party shall have one vote and may be represented
at sessions of the Governing Body by a single delegate who may be accompanied by an
aternate, and by experts and advisers. Alternates, experts and advisers may take part in the
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proceedings of the Governing Body but may not vote, except in the case of their being duly
authorized to substitute for the delegate.

19.5 The United Nations, its specialized agencies and the International Atomic Energy Agency,
aswell asany State not a Contracting Party to this Treaty, may be represented as observers
at sessionsof the Governing Body. Any other body or agency, whether governmental or non-
governmental, qualifiedinfieldsrelating to conservation and sustai nableuse of plant genetic
resources for food and agriculture, which has informed the Secretary of its wish to be
represented as an observer at a session of the Governing Body, may be admitted unless at
least one third of the Contracting Parties present object. The admission and participation of
observers shall be subject to the Rules of Procedure adopted by the Governing Body.

19.6 A Member Organization of FAO that is a Contracting Party and the member states of that
Member Organizationthat are Contracting Partiesshall exercisetheir membershiprightsand
fulfil their membership obligations in accordance, mutatis mutandis, with the Constitution
and General Rules of FAO.

19.7 The Governing Body shall adopt and amend, as required, its own Rules of Procedure and
financial rules which shall not be inconsistent with this Treaty.

19.8 The presence of delegates representing a majority of the Contracting Parties shall be
necessary to constitute a quorum at any session of the Governing Body.

19.9 TheGoverning Body shall hold regular sessionsat |east onceevery twoyears. Thesesessions
should, asfar aspossible, be held back-to-back with the regular sessions of the Commission
on Genetic Resources for Food and Agriculture.

19.10 Specia Sessions of the Governing Body shall be held at such other times as may be deemed
necessary by the Governing Body, or at the written request of any Contracting Party,
provided that this request is supported by at least one third of the Contracting Parties.

19.11The Governing Body shall elect its Chairperson and Vice-Chairpersons (collectively
referred to as “the Bureau”), in conformity with its Rules of Procedure.

Article 20 — Secretary

20.1 The Secretary of the Governing Body shall be appointed by the Director-General of FAO,
withtheapproval of the Governing Body. The Secretary shall beassi sted by such staff asmay
be required.

20.2 The Secretary shall perform the following functions:
(@ arrangefor and provideadministrative support for sessionsof the Governing Body and
for any subsidiary bodies as may be established;
(b) assist the Governing Body in carrying out its functions, including the performance of
specific tasks that the Governing Body may decide to assign to it;
(c) report onits activities to the Governing Body.

20.3 The Secretary shall communicate to all Contracting Parties and to the Director-General:
(@ decisions of the Governing Body within sixty days of adoption;
(b) information received from Contracting Parties in accordance with the provisions of
this Treaty.

20.4 The Secretary shall provide documentation in the six languages of the United Nations for
sessions of the Governing Body.
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20.5 The Secretary shall cooperate with other organizations and treaty bodies, including in
particular the Secretariat of the Convention on Biological Diversity, in achieving the
objectives of this Treaty.

Article 21 — Compliance

The Governing Body shall, at its first meeting, consider and approve cooperative and effective
procedures and operational mechanismsto promote compliance with the provisions of this Treaty
and to address issues of non-compliance. These procedures and mechanisms shall include
monitoring, and offering advice or assistance, including legal advice or legal assistance, when
needed, in particular to developing countries and countries with economiesin transition.

Article 22 — Settlement of Disputes

22.1 In the event of a dispute between Contracting Parties concerning the interpretation or
application of this Treaty, the parties concerned shall seek solutions by negotiation.

22.2 |f the parties concerned cannot reach agreement by negotiation, they may jointly seek the
good offices of, or request mediation by, athird party.

22.3 Whenratifying, accepting, approving or acceding to this Treaty, or at any timethereafter, a
Contracting Party may declarein writing to the Depositary that for a dispute not resolved in
accordance with Article 22.1 or Article 22.2 above, it accepts one or both of the following
means of dispute settlement as compulsory:

(& Arbitration in accordance with the procedure laid down in Part 1 of Annex Il to this
Treaty;
(b) Submission of the dispute to the International Court of Justice.

22.4 |f the parties to the dispute have not, in accordance with Article 22.3 above, accepted the
sameor any procedure, the dispute shall be submitted to conciliationin accordancewith Part
2 of Annex 1l to this Treaty unless the parties otherwise agree.

Article 23 — Amendments of the Treaty
23.1 Amendmentsto this Treaty may be proposed by any Contracting Party.

23.2 Amendmentsto this Treaty shall be adopted at asession of the Governing Body. Thetext of
any proposed amendment shall be communicated to Contracting Parties by the Secretary at
least six months before the session at which it is proposed for adoption.

23.3 All amendmentsto this Treaty shall only be made by consensus of the Contracting Parties
present at the session of the Governing Body.

23.4 Any amendment adopted by the Governing Body shall come into force among Contracting
Parties having ratified, accepted or approved it on the ninetieth day after the deposit of
instruments of ratification, acceptance or approval by two-thirds of the Contracting Parties.
Thereafter the amendment shall enter into force for any other Contracting Party on the
ninetieth day after that Contracting Party depositsitsinstrument of ratification, acceptance
or approval of the amendment.

23.5 For the purpose of this Article, an instrument deposited by aMember Organization of FAO

shall not be counted as additional to those deposited by member states of such an
organization.
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Article 24 — Annexes

24.1 Theannexesto this Treaty shall form an integral part of this Treaty and areference to this
Treaty shall constitute at the same time a reference to any annexes thereto.

24.2 The provisions of Article 23 regarding amendments to this Treaty shall apply to the
amendment of annexes.

Article 25 — Signature

This Treaty shall be open for signature at the FAO from 3 November 2001 to 4 November 2002
by all Membersof FAO and any Statesthat arenot Membersof FAO but are M embersof theUnited
Nations, or any of its specialized agencies or of the International Atomic Energy Agency.

Article 26 — Ratification, Acceptance or Approval

This Treaty shall be subject to ratification, acceptance or approva by the Members and non-
Membersof FAOreferredtoin Article25. Instrumentsof ratification, acceptance, or approval shall
be deposited with the Depositary.

Article 27 — Accession

ThisTreaty shall beopenfor accession by all Membersof FAO and any Statesthat arenot Members
of FAO but are Members of the United Nations, or any of its specialized agencies or of the
International Atomic Energy Agency from the date on which the Treaty is closed for signature.
Instruments of accession shall be deposited with the Depositary.

Article 28 —Entry into force

28.1 Subjecttotheprovisionsof Article29.2, thisTreaty shall enter into forceontheninetieth day
after thedeposit of thefortieth instrument of ratification, acceptance, approval or accession,
provided that at least twenty instruments of ratification, acceptance, approval or accession
have been deposited by Members of FAO.

28.2 For each Member of FAO and any Statethat isnot aMember of FAO but isaMember of the
United Nations, or any of its specialized agencies or of the International Atomic Energy
Agency that ratifies, accepts, approves or accedes to this Treaty after the deposit, in
accordancewith Article 28.1, of thefortieth instrument of ratification, acceptance, approval
or accession, the Treaty shall enter into force on the ninetieth day following the deposit of
itsinstrument of ratification, acceptance, approval or accession.

Article 29 — Member Organizationsof FAO

29.1 When a Member Organization of FAO deposits an instrument of ratification, acceptance,
approval or accessionfor thisTreaty, the Member Organization shall, in accordancewith the
provisons of Article 11.7 of the FAO Constitution, notify any change regarding its
distribution of competenceto its declaration of competence submitted under Article11.5 of
the FAO Constitution as may be necessary in light of its acceptance of this Treaty. Any
Contracting Party to this Treaty may, at any time, request aMember Organization of FAO
that isa Contracting Party to this Treaty to provide information asto which, as between the
Member Organization and its member states, is responsible for the implementation of any
particular matter covered by this Treaty. The Member Organization shall provide this
information within a reasonable time.
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29.2 Instruments of ratification, acceptance, approval, accession or withdrawal, deposited by a
Member Organization of FAO, shall not be counted as additional to those deposited by its
Member States.

Article 30 — Reservations

No reservations may be made to this Treaty.

Article 31 — Non-Parties

The Contracting Parties shall encourage any Member of FAO or other State, not a Contracting
Party to this Treaty, to accept this Treaty.

Article 32 —Withdrawals

32.1 Any Contracting Party may at any time after two years from the date on which this Treaty
has entered into force for it, notify the Depositary in writing of its withdrawal from this
Treaty. The Depositary shall at once inform all Contracting Parties.

32.2 Withdrawal shall take effect one year from the date of receipt of the notification.

Article 33 — Termination

33.1 ThisTreaty shall be automatically terminated if and when, asthe result of withdrawals, the
number of Contracting Parties drops below forty, unless the remaining Contracting Parties
unanimously decide otherwise.

33.2 TheDepositary shall informall remaining Contracting Partieswhen thenumber of Contract-
ing Parties has dropped to forty.

33.3 Intheevent of termination the disposition of assets shall be governed by the financial rules
to be adopted by the Governing Body.

Article 34 — Depositary
The Director-General of FAO shall be the Depositary of this Treaty.
Article 35— Authentic Texts

The Arabic, Chinese, English, French, Russian and Spanish texts of this Treaty are equally
authentic.
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